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The plaintiff Guizhou Taipinhe Ecological Aquaculture Development Co., Ltd 

(hereinafter referred to as “Taipinhe Company”) brought a lawsuit against the 

defendant Guizhou Huajin Aluminum Co., Ltd. (hereinafter referred to as “Huajin 

Company”) for compensation for financial losses. This court heard the case on August 

31 2015 and formed a panel in accordance with law to openly try the case on 

November 3
rd

 2015. Chen Huiju, the legal representative of the plaintiff Taipinhe 

Company, He Wenhua, the entrusted agent of the plaintiff, Li Jiping and Yang Bo, the 

entrusted agent and the attorney of the defendant Huajin Company, appeared in court 

to participate in the legal proceedings. The trial now has been completed.   

 

The plaintiff Taipinhe Company alleged that as a breeding enterprise, the plaintiff had 

been taking water from the major groove in Gejiazhai for sturgeon farming. Since it 

was put into operation in March 2013, the plaintiff had purchased a total of 82,440 

sturgeon fries three times from Guizhou Yuping Chengduan Company and Zunyi 

Suiyang Furong Company for CNY 187,380. In 2014, the defendant launched the 

alumina project in Tangzhai Industrial Park in Wangzhuang Town. Since the Gejiazhai 

Reservoir had not been completed then, the Qingzhen Municipality gave the 

defendant the permission to temporarily take water from the upper reaches of the 

reservoir under the condition that the latter went through all the required procedures 

relevant to environmental protection, construction, safety, water conservation and 

conservation in accordance with the law. Since April 20
th

 2015, the defendant had 

begun to store water on a large scale by almost shutting down the floodgates 

completely, resulting in a significant decrease of water volume in the lower reaches of 

the barrage and arousing multiple disputes with local farmers over irrigation. At 3:00 

pm on April 21
st
 2015, the workers at the plaintiff’s fishery rang up to report that the 



water volume in the river channel was getting less and less, making it difficult to get 

enough water for fish farming. The plaintiff asked around and learned that the 

defendant’s water storage activity had shut off the water supply to the farm. The 

plaintiff lodged a complaint to the Qingshui Water Affairs Bureau, requesting for a 

release of water needed for the production. At 10 o'clock that night, the workers once 

again called to report that it was so difficult to get water into some breeding ponds 

that some stunned fish started floating belly up. The plaintiff once again informed 

relevant personnel of the defendant company of the emergency, warning that if they 

refused to open the floodgate, the entire fishery would be cut off from water supply 

and also reported to the police station at Wangzhuang Town. On the midnight of the 

21
st
, the person-in-charge of the plaintiff company rushed to the scene to find out that 

the amount of water was 1/3 less than usual, and some breeding ponds had ran out of 

water. At about 1 am on the 22
nd

, the person-in-charge of the plaintiff company talked 

to the on-site management personnel of the defendant company, requesting the latter 

to open the floodgate, but to no avail. The staff of the defendant company said that 

authorization from the leadership was needed for them to open the floodgates. The 

“Demonstration Report on Water Resources in Gejiazhai Reservoir Construction 

Project” recommended that the minimum water flow of the reservoir for irrigation and 

ecological use of water downstream should be 0.288 m³ per second. Under the Water 

Law of the People's Republic of China, Regulation of the People's Republic of China 

on the Administration of River Courses, Regulation of Guizhou on the Administration 

of River Courses and other relevant regulations, the minimum distributed flow is 

statutory. No entity or individual, except due to special reasons, shall intercept or 

draw the water. However, by April 23
rd

 2015, the volume of water discharged from 

the defendant’s barrage was about 12L per second, only 1/25 of the legal level for 

irrigation and ecological basic flow downstream, which eventually led to severe 

deficiency of water and oxygen and killed the sturgeons in large numbers on April 

21
st
-23

rd
. 

 

Among the deaths, 24,579.2 jin (500g) were juvenile fish each weighing less than 1jin, 

and 20,982.2 jin adult fish each weighing 3-5 jin, resulting in a total loss of CNY 

869,263.6. In accordance with the Water Law, General Principles of the Civil Law, 

and the Tort Law and other relevant laws and regulations, the defendant who was 

engaged in construction with the knowledge that it would adversely affect the water 

supply, should have taken measures of remediation. However, without informing the 

water users downstream of any countermeasure, the defendant stored water and shut 

off water supply without permission, causing the plaintiff’s fish to die in large 

numbers due to the lack of oxygen. The defendant should compensate the plaintiff for 

financial losses in accordance with the law and bear the civil liability for damaging 

the legitimate rights and interests of the plaintiff by intercepting and storing water. 

Therefore, the plaintiff pursued the following claims:  

1. The defendant should be ordered to compensate the plaintiff for the financial loss 

of CNY 869,263.6;  

2. The litigation costs of the case should be solely borne by the defendant. 



 

In support of its claims, the plaintiff provided the following evidence to this court.  

The defendant issued cross-examination opinions on the evidence: 

1. Business license, tax registration certificate, organization code certificate, license 

for water drawing, license for domestication and breeding of aquatic wildlife, 

license for management and utilization of aquatic wildlife, and certificate for 

aquaculture production in a water area or beach were submitted to prove that the 

plaintiff was eligible to pursue the claim and it had under gone all the necessary 

formalities. The defendant raised no objection to this set of evidence; 

2. Ten invoices for fish purchases between November 6
th

 2013 and September 2014 

were submitted to prove that the plaintiff had more than 80,000 fish fries at the 

beginning of production. By 2013, the fries had grown into 3-5 jin each in weight, 

a level ready for sales and the fish fries later purchased was about 1 jin each. The 

defendant requested that the companies from which the plaintiff purchased the 

fries should provide the fishery business license to verify the authenticity. 

Although the invoices provided by the plaintiff confirmed the number of 80,000 

of fries purchased by the plaintiff, no evidence was presented to prove that all the 

fries were bred with success. The possibility that other causes contributed to the 

fish deaths should not be ruled out. In view of the above, defendant claimed that 

this set of evidence was irreverent to the case; 

3. Meeting minutes of the Qingzhen municipal special coordination meeting (Qingfu 

Special (2015) No. 86) on the fish deaths of Taipinhe Company was submitted to 

confirm the fact of fish deaths. The defendant had no objection to the authenticity 

of the meeting notes, but believed that this piece of evidence couldn’t service the 

plaintiff’s purpose of proving, in that the evidence only established the fact of fish 

deaths but failed to link the deaths to the defendant; 

4. A statistical overview on the death of farmed fish of Guizhou Taipinhe Ecological 

Aquaculture Development Co., Ltd issued by the government of Wangzhuang 

Town confirmed the number and size of dead fish on site. The defendant believed 

that this piece of evidence was not signed by statisticians or any personnel 

participated in the surgery, and the statistics of the fish size were incomplete and 

the calculation of deaths was not notarized by the notary department. No on-site 

recordings or films were provided, apart from the confirmation of fish deaths in 

writing; 

5. Explanation of the market price of sturgeon, the price provided by Yuqiao 

Warehousing and Distribution Center for Aquatic Products over the past two days, 

and the price certificate were provided to clarify the variety of sturgeon and its 

price, i.e. the wholesale price. As a matter of fact, the plaintiff must have sold the 

fish for a higher price. The defendant raised objection to the authenticity on 

grounds that the investigator from Qingzhen Fishery Administration was 

unqualified to address the inquires on the fish price. Plus, the seal on the price 

certificate provided by the Warehousing and Distribution Center was from another 

logistics company. Neither of the two companies issuing price certificates 

submitted their business licenses and the prices provided conflicted with each 



other. 

6. The investigation report on the abnormal deaths of sturgeon of Guizhou Taipinhe 

Ecological Aquaculture Development Co., Ltd on April 23
rd

 was issued by  

Qingzhen Fishery Administration, establishing the fact of fish deaths and boiling 

down the cause of death to the lack of water and oxygen, not poisoning, pollution 

or other man-made errors; 

7. Letter of entrustment and power of attorney on identifying the cause of abnormal 

deaths of sturgeon of Guizhou Taipinhe Co., Ltd., pictures of the fishery, analysis 

report on the abnormal deaths of sturgeon of the company, list of the analysis 

panel members and their professional qualifications were submitted to confirm 

that the massive fish deaths were caused by water and oxygen shortage and other 

possibilities like poisoning, pollution or man-made errors, and violence should be 

ruled out. Having had visited the fishery, the panel reached the conclusion that the 

barrage built by the defendant for water interception caused the sturgeons to die; 

8. Qingzhen Water Affairs Bureau issued an investigation report on the massive fish 

deaths of the Taipinhe Ecological Aquaculture Development Co., Ltd caused by 

the reduction in the amount of undercurrent water, proving that the Water Affairs 

Bureau performed its duties in accordance with the meeting notes and looked into 

the cause of fish deaths; 

9. The approval letter from the Water Conservancy Department of Guizhou Province 

on the “Demonstration Report on Water Resources in Gejiazhai Reservoir 

Construction Project” and the demonstration report itself were submitted to 

confirm the panel’s finding that the water volume up from the defendant’s barrage 

was 2.5 times the ecological basic flow. However, that of the downstream was 

only one-fifth of the minimum basic level; 

10.  The analysis report on the deaths of fish of Gejiazhai ecological breeding project 

in Wangzhuang Town in April 2015 and the qualification certificate of issuing 

demonstration report on water resources were provided to confirm that the water 

flow should have been maintained at the statutory level. 

 

The defendant's attorney published a cross-examination opinion on the evidence 

No.6 to No.10. The evidence No. 6 was to prove that lack of water in some 

breeding ponds caused the deaths of fish. But the defendant raised objections to 

this set of evidence on grounds that the fishery administration was not an appraisal 

agency. For evidence No.7, the analysis report was based on the plaintiff's 

statement which was not true, and the appraisal entity didn’t have the qualification 

for judicial authentication. The appraisers should come from the same appraisal 

institution and possess the qualification of conducting appraisals as such. So the 

panel wasn’t qualified to conduct judicial appraisals. For Evidence No.8, the 

plaintiff’s water drawing certificate allowed for a daily drawing volume of 4,989 

square meters. The flow of the undercurrent river was just a fraction of that of the 

previous years, which confirms that the reduction of the water volume at the 

plaintiff’s aquaculture fishery was caused by natural elements. Theoretically, the 

volume should be enough to satisfy the water demand from life and production. 



For Evidence No. 9, the report was not objective, in that the approval letter 

mentioned the Gejiazhai Reservoir, from which the plaintiff did not take the water 

for production. So, the evidence had no relevance to the case, so did the Evidence 

No.10; 

11. 12 photos of the fishery scene were provided to prove that the water volume was 

reduced, causing fish to die; films taken when Guizhou Huajin Aluminum Co., 

Ltd. cut off the water, 26 phone calls and 2 recordings were provided to prove that 

the plaintiff had been looking for the cause of water shortage and no water was 

released by the defendant even after the Water Affairs Bureau contacted the 

defendant that afternoon. The video confirmed that on the same day, the locals 

were protesting and the plaintiff learned that the defendant had started intercepting 

water since the 20
th

. The defendant ignored the plaintiff’s request of releasing 

water, thus causing losses to the plaintiff. The defendant believed that the pictures 

showed there was still some water left in the ditch and by taking immediate 

measures, the plaintiff could have cut the loss; 

12. The plaintiffs applied to the court to ask the three experts who participated in the 

investigation, namely Yan Hong, Zhang Jinfang and Yang Heng, to testify in court. 

The three experts confirmed that they were invited by the Qingqing Agricultural 

Bureau to investigate the death of the fish of Taipinhe Company and found that 

there had been no water coming in though the inlet of the fishery where the type 

of sturgeons bred required a large amount of water. Three sturgeons were 

dissected and it was concluded that they didn’t die of illness, but of lack of oxygen. 

The defendant believed that the testimonies from the three experts were 

inconsistent. It wasn’t clear how many fish were dissected alive and how many 

were dead. Also it was untenable for experts to reach the conclusion that the harm 

was done by Huajin Company without visiting the barrage. 

 

The defendant Huajin Company contended that the defendant was not eligible to 

lodge the suit. At the upper reaches of the plaintiff’s fishery, water stations like 

Weicheng and Wangzhuang also took water from the same river. Irrigation activities 

peaked in April which happened to be the dry season. The defendant had drawn a 

total of 2000 m³ water since April 3
rd

, which took up only 3% of the flow. The 

defendant always made sure there was enough water for irrigation, so it was 

impossible to result in significant reduction of water flow downstream. 2. The 

defendant's water-drawing activity was permitted by the competent authority and 

constituted no infringement upon the plaintiff’s rights. The defendant had reached an 

agreement with the Qingshui Water Hydraulic Engineering Administration over the 

water drawing project and obtained the approval of the government. Its water 

drawing activity was not against the law. 3. There was no causal link between the 

deaths of the plaintiff’s fish and the defendant’s water drawing activities. (1) The 

“Analysis Report on the Causes of Abnormal Deaths of Sturgeons of Guizhou 

Taipinhe Ecological Aquaculture Development Co., Ltd.” provided by the plaintiff 

could not be used as a basis to try the case. First, the three experts who testified in 

court contradicted each other on the information regarding fish dissecting and none 



of them went to the barrage area for on-site investigation. Second, the report was 

issued by Guizhou Aquaculture Technology Promotion Station, which had no 

qualification for judicial appraisal. Also the technical personnel of the Station was not 

registered at local bureau of justice, which left the authenticity of the report 

disputable; third, without visiting the site of water drawing, the three experts 

managed to produce a report anyway and assumed that the losses should be borne by 

the entity engaged in the construction; fourth, no sample of the dead fish dissected 

was kept, nor did the report indicate the location where the authentication took place, 

the condition (alive or dead) and the source of the fish. The defendant found the 

result of authentication report unacceptable. In addition, no consideration was given 

to other factors such as water drawing activity of the water station and agricultural 

irrigation at the upper reaches. (2) The “Analysis Report on River Water Flow” 

provided by the plaintiff lacked authenticity and objectivity. First, the source of the 

report data was unknown. Second, the report failed to factor in the climate of this 

year, which led to a river flow volume of only 26.98% of that of the previous years, 

i.e. 0.7m³ per second, and the daily flow of 60,480m³. In contrast, the defendant only 

took 9,600m³ of water and released 50,880m³ to the downstream every day. The 

plaintiff's daily water intake was 5,027 m³, only about 10% of the amount of water 

released. The amount of water discharged by the defendant was 84.13% of the 

reasonable level and 10% above the legal ecological basic flow. And the data in the 

report were about the Gejiazhai Reservoir, irrelevant to this case. In addition, 

according to the investigation by the Qingzhen Water Affairs Bureau, the amount of 

water coming in to the fishery was about 0.015 m³/s when deaths occurred, adding up 

to the daily water intake of about 1,296 m³. The plaintiff's water drawing permit 

stipulated that the daily water intake was 4958.9 m³, but the actual water intake was 

26.13% of what was required on the permit, which was consistent with the fact that 

this year's river flow was 26.98% of the level of the previous years. It was indicated 

that the reduction in the water inflow into the plaintiff fishery was caused by nature 

elements and had nothing to do with the defendant. (3) The price certificates of the 

aquatic product provided by the plaintiff were obtained after the plaintiff consulted 

the market. But in accordance with the law, price certificates can be used as a basis to 

try the case only when they are verified by an appraisal agency or a price authority (4) 

The statistical overview on fish deaths issued by the Wangzhuang Town Government 

lacked authenticity and objectivity for the following reasons: first, the evidence was 

not signed or sealed by statisticians; second, the statistics were only about the 

category and left out the number of deaths; third, the statistics only covered the dead 

fish weighing 1 jin or 3-5jin. The statistics obviously were incomplete and 

unobjective. Fourth, the evidence weren’t notarized and no supporting audio and 

video recordings were submitted. Fifth, the evidence failed to prove that the deaths 

were caused by Huajin Company and was irrelevant to the case; sixth, the evidence 

did not indicate the disposal of dead fish, i.e., lone evidence which was unacceptable 

as uncorroborated evidence. (5) When the incident took place, the defendant went to 

the scene to check and found that the water flow was normal and paralleled with the 

plaintiff ditch, which meant the plaintiff could have cut the channel to divert water. 



Instead, the plaintiff took no measures. Therefore, the defendant found the plaintiff’s 

claims void of facts and legal basis and appealed to this court for the rejection of the 

plaintiff’s claims.   

After the defendant provided the following evidence to the court to support its 

cross-examination opinions, the plaintiff also confronted the defendant on the 

evidence: 

1. The defendant's business license, organization code certificate, and copy of the 

legal person's ID card were provided to confirm the identity of the defendant. The 

plaintiff had no objection to this set of evidence; 

2. The construction contract and the project completion acceptance certificate were 

provided to confirm that the defendant’s barrage had been completed before the 

fish deaths occurred. The plaintiff believed that the completion of the barrage was 

not relevant to the case, for there was no direct link between the completion of 

the project and closing the floodgate for water storage; 

3. Design plan was provided to confirm the legitimacy of the defendant's project. 

The plaintiff questioned the authenticity and believed that the problem didn’t lie 

in the water drawing activity but in the sudden water interception that caused 

damage to the plaintiff; 

4. A total of 30 photos were submitted to prove that the production downstream 

remained business-as-usual. 

 

Upon the defendant’s request, this court visited the water stations of Xindian, 

Wangzhuang and Weicheng to find facts on water drawing. Wangzhuang Town took 

water as usual (about 2200m³ per day), while the other two villages did not take water 

from the same river. The defendant believed that during the interception of water, the 

use of water for life and production was secured. The plaintiff believed that the 

evidence could not achieve the defendant’s aim of proving. The fact that Wangzhuang 

Town had begun to take water from the river before the barrage was built could not 

serve as the reason for the reduction in water volume. The plaintiff’s entrusted agent 

had no objection to the authenticity of the evidence obtained by the court, but 

believed that the evidence could not achieve the aim of proving. 

 

After the trial, the defendant submitted other evidence to the court, including 1 page 

of “Agreement on the Use of Water by Guizhou Huajin Aluminum Co., Ltd. Qingzhen 

for the Alumina Project” signed between Huajin and Qingzhen Hydraulic Engineering 

Administration, 2 pages of approval letter from the Guizhou Water Conservancy 

Department on Demonstration Report on Water Resources in the Alumina Project of 

Guizhou Huajin Aluminum Co., Ltd. (Qian Shui Zi Han (2015) No. 39), 13 pages of 

water drawing license(Qian Sheng Zi (2015) No. 000014). The three pieces of 

evidence showed that the defendant had obtained permission from provincial, 

municipal and county governments to take water with the volume agreed in the 

agreement. The meeting notes also clarified that before the completion of the 

Gejiazhai Reservoir, water could be taken from the upper reaches of the reservoir. 

Therefore, the defendant did not take water illegally. The water drawing activity was 



approved by the municipal government and relevant procedures had been handled 

along the way. 

 

The plaintiff agreed to cross-examine the evidence submitted by the defendant and 

issued opinions on that: 1. The plaintiff had no problem with the legality and 

authenticity of the “Agreement on the Use of Water by Guizhou Huajin Aluminum 

Co., Ltd. Qingzhen for the Alumina Project” signed between Huajin and Qingzhen 

Hydraulic Engineering Administration. However, as a management agreement signed 

between the municipal hydraulic engineering administration and the defendant, the 

document was unable to prove that it was legal for the defendant to take water at a 

time when the defendant was operating without the water drawing permit; 2. As for 

the approval letter from the Water Conservancy Department (Qian Shui Zi Han (2015) 

No. 39), it was issued on June 8 2015. The fish deaths occurred between in the 20
th

 

and the 23
rd

 of April, 2015, ahead of the approval. Not until June 20, 2015 that the 

application for the permit was submitted to the Water Conservancy Department and 

not until July 21, 2015 that it was approved. Not until then that the department 

informed that there should be remedial measure and compensation should be made for 

loss of water resources during operation. The defendant failed to prove that the water 

was taken in accordance with the law when the incident took place. On the contrary, it 

proved the fact that the defendant did not go through the necessary procedures when 

taking water, hence taking no remedial measures and causing the ecological flow to 

drop and the fish to die.  

 

The plaintiff submitted the wholesale price of sturgeon during the trial. The defendant, 

refusing to recognize the price, also failed to prove otherwise. For prudence’s sake, 

the court looked up online the prices of sturgeon and fry between April 21 and 23 this 

year and took a field trip to the wholesale market for aquatic products in Guiyang. 

The court learned that the wholesale sturgeon’s price in Guiyang around April 21-23 

this year was CNY13 to 15, the fry’s price slightly higher than that. The plaintiff 

believed that the loss of value should be calculated based on the market price. But the 

defendant believed that the price learned by the court was inconsistent with that 

provided by the plaintiff. 

 

It was found that the plaintiff Taipinhe Company as a breeding enterprise had been 

taking water from the major groove in Gejiazhai for sturgeon fisherying. Since it was 

put into operation in March 2013, the plaintiff had purchased a total of 82,440 

sturgeon fries from Yuping and Suiyang in November 2013, December 2013, 

September 2014 respectively. In July 2014, the defendant signed the “Investment 

Agreement on Huajin Alumina Project in Qingzhen” as Party B with Qingzhen 

Municipal Government as Party A, planning to start an alumina project in Tangzhai 

Industrial Park at Wangzhuang Town. Item 5 regarding the supporting measures for 

the project under Article 4 of the Agreement specified the use of water use, which is 

Party A speeds up the construction of the Gojiazhai Reservoir to guarantee water 

supply to Party B. If the progress of the construction of the Gojiazhai Reservoir 



cannot keep up with the pace of Party B's production, it is agreed that Party B can set 

up a makeshift facility to take water from the upstream section of the Reservoir to 

meet the water demand from production. The Agreement also specified Party B's 

responsibilities and obligations:  

1. Party B's construction project shall be carried out in accordance with the regulatory 

plan of Qingzhen Economic Development Zone and relevant environmental and 

industrial regulations. The construction plan cannot be executed before being 

reviewed and approved by Party A or competent authorities.  

2. In accordance with the law, Party B shall undergo all the required formalities on 

environmental protection, construction, safety, water conservation and conservation 

before carrying on with the construction. Party B shall strictly implement the 

acceptance check rules for “simultaneous design, construction and use” of 

environmental protection facilities. The water intake project was completed and put 

into use in March 2015 (No EIA was conducted for the project). As the fish fisheryed 

by the plaintiff were hybrid sturgeons which demanded for high concentration of 

oxygen dissolved in the water, the plaintiff had to report to the Qingzhen Water 

Affairs Bureau on the afternoon of April 21 in the hope that the bureau could persuade 

the defendant to open the floodgate to release the water needed for production. At 10 

o'clock that night, some fish in the breeding ponds were stunned. The plaintiff once 

again informed the defendant of the critical situation, asking for release of water and 

reported to the police station at Wangzhuang Town. At 1 o'clock on the morning of the 

22
nd

, the person in charge of the plaintiff once again negotiated with the defendant’s 

management personnel on site over opening the floodgate, but to no avail. Eventually, 

a large number of sturgeons at the plaintiff's fishery died of severe water shortage and 

hypoxia on April 21- 23. Later, upon the plaintiff’s request, the Qingzhen Government, 

together with the Economic Development Zone, the Water Affairs Bureau, the 

Ecological Bureau, the government of Wangzhuang Town, the Agricultural Bureau, 

the Taipinhe Company, and the Huajin Company, conducted an investigation on April 

23and held a coordination meeting for division of work: 1. The Wangzhuang Town 

Government would take lead in verifying the size, class and quantities of dead fish. 

The Taipinghe Company, the Agriculture Bureau and the Water Affairs Bureau would 

support the government by hiring a certified third-party appraisal agency to carry out 

judicial authentication. 2. Led by Wangzhuang Town Government and supported by 

the Taipinhe Company and the Agricultural Bureau, the disposal of dead fish should 

be properly handled after the third-party appraisal agency got the sample. 3. The two 

companies shall have their respective liabilities for the accident identified and 

confirmed through judicial channels upon the conclusion of the authentication report. 

4. Huajin Company should ensure the water supply for production and life 

downstream. 5. The Water Affairs Bureau would investigate the hydrological regime, 

and the Agricultural Bureau would investigate the dead fish and inform the companies 

of the results by April 24. Li Jiping, Yang Quanchang from Huajin Company and 

Chen Huiju, the legal representative of Taipinhe Company, attended the meeting. 

After the meeting, all parties began to undertake the work according to the division of 

work in the meeting minutes as agreed during the coordination meeting:  



1. The government of Wangzhuang Town weighed the dead fish, finding that 24,579,2 

jin (500g) were young fish with each weighing less than 1 jin, and 20982.2 jin adult 

fish with each weighing 3-5 jin.  

2. The plaintiff Taipinhe Company and Qingzhen Agricultural Bureau jointly 

commissioned the analysis and identification of the cause of death to the Provincial 

Aquaculture Technology Promotion Station which spearheaded the assignment by 

organizing a panel of 5 experts from Guizhou Provincial Fisheries Bureau, Guiyang 

Aquaculture Station, Guizhou University and Guizhou Institute for Fisheries Research 

on April 24 to conduct a field investigation and dissected 3 fish (2 were dead;1 was 

alive). The panel concluded that sudden massive deaths of sturgeon should be caused 

by shortage of oxygen and other factors such as lethal concussion, poisoning, diseases 

could be ruled out.  

3. After receiving the complaint from the Taipinhe Company on April 22, the 

Qingzhen Water Affairs Bureau also did the investigation into the reduction of water 

in the undercurrent river between the 22
nd

 and 23
rd

. The preliminary investigation 

showed: 

 (1) The Huajin Company closed the floodgate to speed up water storage on the 20
th

 

to guarantee the operation on the 29
th

 and failed to notify the downstream users to 

take countermeasures;  

(2) The barrage at Gejiazhai Main Groove at Damo Village in Wangzhuang kept all 

the water from the river to the Main Groove with a flow volume of about 0.02 m³ per 

second. The Taipinhe Company completely intercepted the water from the river and 

diverted it into the fishery. As a result, there was no water flowing into the 

downstream of the river from the barrage; 

 (3) The recent water inflow was 0.75 m³ due to the dry weather, but the amount was 

enough to basically meet the water demands from the Huajin Company, the Xindian 

Water Plant, the Taipinhe Company and from downstream irrigation;  

(4) The Huajin Company's water storage activity contributed to the decrease of water 

volume in the downstream reaches.  

4. Also, the Taipinhe Company and the Qingzhen Water Affairs Bureau jointly 

commissioned Guiyang Design and Prospecting Institute for Water Conservancy and 

Hydropower to analyze and calculate the volume of water running through the inlets, 

to measure the volume of water discharged to the downstream and its impact on the 

downstream water intake activities. The Institute later issued the “Analysis Report on 

the River Water Volume” on May 7
th

, 2015, concluding that the minimum flow 

discharged from the Gejiazhai Reservoir was 0.288 m³ per second in accordance with 

the relevant laws and regulations. It was statutory, meaning no entity or individual, 

except due to special reasons, should engage in any interception or water drawing 

activities. The prospecting results showed that the flow rate of the river channel 

around the barrage beneath the river tunnels 4 km away from the upper stream of the 

defendant’s barrage was about 0.75 m³ per second. The amount of the inflow was 

about 2.5 times that of the level set by the competent authorities. The ecological water 

flow at the temporary barrage site of the Huajin Company was about 12L/s, only 1/25 

of the approved minimum level for downstream irrigation activities and for securing 



ecological basic flow. It was difficult to meet the water demand from the downstream. 

Based on that, the plaintiff believed that the minimum flow discharged from the 

Gejiazhai Reservoir should be 0.288 m³ per second according to the “Demonstration 

Report on Water Resources in Gejiazhai Reservoir Construction Project” so as to meet 

the water demand from downstream irrigation and ecological water use. In accordance 

with the Water Law of the People's Republic of China, the Regulation of the People's 

Republic of China on the Administration of River Courses and the Regulation of 

Guizhou on the Administration of River Courses, the minimum discharged volume 

was a statutory level, meaning no entity or individual, except due to special reasons, 

should engage in any interception or water drawing activities. However, until April 23, 

2015, the amount of ecological water discharged from the defendant’s barrage was 

only about 12 liters/second, only 1/25 of the approved minimum level for downstream 

irrigation activities and securing enough ecological flow. In accordance of the Water 

Law, General Principles of the Civil Law, and the Tort Law and other relevant laws 

and regulations, the defendant who was engaged in construction with the knowledge 

that it would have adverse impact on the original source of water supply, should have 

taken measures of remediation. However, without informing the water users 

downstream to take countermeasures, the defendant stored wate and shut off water 

supply without permission, causing the plaintiff’s fish to die in large numbers due to 

the lack of oxygen. The defendant should give the plaintiff the financial compensation 

in accordance with the law and bear the civil liability for damaging the legitimate 

rights and interests of the plaintiff by intercepting and storing water. Therefore, the 

plaintiff brought the lawsuit to this court and sought claims abovementioned.  

 

It was also found that the makeshift barrage built by the defendant the Huajin 

Company was in the same area of Qingzhen Gejiazhai Reservoir construction project. 

According to the approval letter of the Guizhou Water Conservancy Department on 

the “Demonstration Report on Water Resources in Gejiazhai Reservoir Construction 

Project”, there should be 0.288 m³ per second of water discharged from the reservoir 

to secure the downstream ecological basic flow. At the lower reaches of the 

defendant’s barrage, the Wangzhuang water station also took water from the same 

river with a volume of about 2,200 tons per day. 

 

According to the Qingzhen Fishery Administration’s investigation records provided 

by the plaintiff, between 21
st
-23

rd
, the price of the sturgeon fry in Guiyang was 

CNY18-20 per jin, the adult fish CNY 15-18 per jin. This court found that the adult 

fish were priced at CNY 13-15 per jin in Guiyang and fries slightly more expensive 

after consulting the aquatic product market and looking up online.  

 

This court believes that the focus of this case shall be on the following aspects: 

1. Could the “Analysis Report on the Causes of Abnormal Deaths of Sturgeons of 

Guizhou Taipinhe Ecological Aquaculture Development Co., Ltd.” issued by the 

Guizhou Aquaculture Technology Promotion Station be used as a basis to try the 

case?  



2. Was there any subjective fault on the defendant’s part?  

3. Was there a causal link between the fish deaths and the water drawing activities 

of the defendant? Should the defendant be held liable?  

4. What was the value of the dead fish? 

 

Having conducted on-site inspection and dissected the dead samples, the panel 

consisting of 5 experts from entities including Guizhou Institute for Fisheries 

Research produced an analysis report on the causes of abnormal deaths of sturgeons, 

concluding that the sudden massive deaths of sturgeon should be resulted from 

shortage of oxygen and other causes such as lethal concussion, poisoning, diseases 

could be ruled out.  

 

Although the defendant contended that other causes could not be ruled out, it failed to 

provide relevant evidence to support its statement. The defendant also questioned the 

legality, objectivity and authenticity of the report. The court believed that regarding 

objectivity, the report was commissioned to an independent third party by the 

competent government department and the plaintiff. The third party spearheaded the 

production of report by bringing in experts from different institutions to conduct 

on-site inspection, dissected the dead samples and drew a conclusion based on that. It 

should be an undeniable fact. The experts involved had no interest in the matter and 

the conclusion drew from the dissection result was based on science, which obviously 

leaving the objectivity undisputable. As for the discrepancies in the expert testimony 

on the number of sturgeons dissected alive (1 or 2?), it was understandable given the 

investigation had been carried out several months earlier and the memory could get 

fuzzy over time. The anatomy details were well documented in the report. The errors 

of memory had no substantial impact on the analysis of cause of death. The 

objectivity of the analysis should not be denied just because of that. Regarding 

legality, this court believed that the report was commissioned to a specialized agency 

by the Agriculture Bureau and the plaintiff in accordance with the coordination 

meeting notes. The panel consisted of fishery and aquatic experts from different 

institutions. The investigation was conducted at a time when the litigation had not 

been filed yet. Therefore, no law stipulates that the report at that stage should be 

issued by a certified judicial authentication agency nor does it require the appraisal 

personnel to file the record to a judicature administrative department. Plus, all the 

three experts involved in the investigation appeared in court to accept inquiries from 

both parties. The defendant did not submit any evidence to suggest otherwise during 

the trial, so its opinion that the report was illegal was untenable. In conclusion, the 

“Analysis Report on the Causes of Abnormal Deaths of Sturgeons of Guizhou 

Taipinhe Ecological Aquaculture Development Co., Ltd.” could be used as a basis to 

try the case.  

 

Regarding whether there was subjective fault on defedant’s part, this court held that 

although under the “Investment Agreement on Huajin Alumina Project in Qingzhen”, 

the Qingzhen Municipal Government gave permission to the defendant to set up a 



makeshift water intake facility at the upper reaches of the Gejiazhai Reservoir to meet 

the water demand from production, the Agreement also specified that Party B (i.e. the 

defendant) shall undergo all the required formalities on environmental protection, 

construction, safety, water conservation and conservation before carrying on with the 

construction and shall strictly implement the acceptance check rules for “simultaneous 

design, construction and use” of environmental protection facilities. That is to say, the 

defendant was allowed to take water on condition that the following procedures 

should be handled in accordance with the laws: 

1. Article 48 of the Water Law of the People's Republic of China: “The entities and 

individuals that collect water resources directly from rivers, lakes, or underground 

shall, in accordance with the provisions of the water collection license system and 

the system of paid use of state water resources, apply to the water administration 

departments or watershed authorities for a water collection license, pay the water 

resource fees and thus obtain the right to collect water. However, collection of a 

small amount of water for household use, raising livestock in pens, etc. shall be 

excepted.” 

2. Article 2 of the Regulation on the Administration of the License for Water 

Drawing and the Levy of Water Resource Fees: “Any entity or individual that 

draws water resources shall, except for the circumstances prescribed in Article 4 

of the present Regulation, apply for a license certificate for water drawing, and 

pay water resource fees”.  Therefore, it is required to apply for the license to 

competent authorities in order to obtain the rights to draw water. 

3. Article 11 of the Regulation: “where water drawing is needed in a construction 

project, the applicant shall, in addition, submit the water resource argumentation 

report on the construction project. The argumentation report shall include the 

source of water drawing, the rationality of using water, and the impacts to the 

ecology and environment, etc.” 

4. Article 14 of the Regulation: “the licenses for water drawing shall be subject to 

hierarchical examination and approval” 

5. Article 21 of the Regulation: An applicant may not build water drawing 

engineering structures or facilities until its application for water drawing has been 

approved by the approval organ. For a construction project in need of state 

approval or ratification, the project administrative department shall not approve or 

ratify the construction project before the applicant obtains the approval document 

for the application for water drawing”. 

 

In accordance with the laws above, the defendant the Huajin Company should obtain 

the approval from the competent department before setting up a makeshift barrage to 

take water from the river in question. Not until June 20, 2015 that the application for 

the permit was submitted to the Water Conservancy Department and not until July 21, 

2015 that it was approved. It was obvious that the defendant was operating without 

the permission when the incident occurred. The defendant built a barrage for water 

intake against the law. Secondly, the defendant failed to fulfill the duty of care in the 

construction of the barrage and harmed the legitimate rights and interests of 



downstream users by bringing down the water volume below the level of the 

ecological basic flow. The river ecological flow, a concept that first appeared in the 

1940s, refers to the minimum downstream flow needed to secure the river’s 

ecological function and the sustainable development and utilization of water resources 

without causing the ecological environment to deteriorate. The ecological basic flow 

can guarantee the self-purification of the river and the minimum amount of water 

essential for the balance of the aquatic ecosystem. It also provides guarantee for water 

quality and quantity required for the aquaculture industry around the reservoir and 

ensures there is no major change to hydrodynamic force. Although in China there is 

no specific laws for ecological basic flow, there are rules for practice, such as setting a 

minimum discharging capacity for hydropower plants to secure the minimum 

ecological basic flow.  The Action Plan for Prevention and Control of Water 

Pollution effective on April 2
nd

 2015 has laid out rules such as  

1. “Strengthening water dispatch and management in rivers, lakes and reservoirs. To 

perfect water dispatch plans. To take measures such as gate-dam combined 

dispatch and ecological water compensation, make reasonable arrangements for 

gate-dam discharging capacity and time frame, maintain basic ecological water 

demand on rivers and lakes, and emphasize on guarantee of ecological basic flow 

in dry seasons”  

2. “Scientifically measuring ecological flow. To set up pilot projects in the Yellow 

River basin, Huaihe River basin, etc. and measure ecological flow (water level) by 

stages and batches to provide important reference for basin water dispatch” it is 

very important to maintain river ecological flow. 

 

As far as this case was concerned, theoretically, the water use for life and production 

and the ecological basic flow downstream could have been secured had the defendant 

monitored and managed the water drawing activities in accordance with relevant 

regulations and rules imposed by competent departments. However, the defendant 

began to take water without permission with a daily volume of 9,600 m³, according to 

its attorney. The “Analysis Report on the Volume of the River Water” issued by 

Guiyang Design and Prospecting Institute for Water Conservancy and Hydropower 

showed that the volume of water discharged from the defendant’s barrage was about 

12L per second, only 1/25 of the legal level for irrigation and ecological basic flow 

downstream. In addition, the defendant failed to notify the downstream users of the 

water drawing activities, so defendant was at fault. 

 

The defendant the Huajin Company contended that the minimum level of 0.288 m³ 

only applied to the water discharged from the Gejiazhai Reservoir, hence bearing no 

correlation with the defendant's water intake. It was found that the defendant’s barrage 

was built in the area of the proposed Gejiazhai Reservoir, to be more specific, at the 

upstream of the reservoir. It is a common sense that the higher up the dam is located, 

the more likely the minimum discharging flow can be secured. Given the actual spot 

where the defendant took water, it was not inappropriate using the minimum 

discharging volume in the area of the Gejiazhai Reservoir as a reference. Therefore, 



the defendant's opposing opinions were untenable. There was a subjective fault for the 

defendant in taking water without permission, building a dam without conducting the 

EIA and failing to inform the downstream users of the activities. 

 

Regarding whether there was a causal link between the fish deaths and the water 

storage activities of the defendant, the defendant used a set of calculations to prove 

that the water intake did not affect the downstream water use and the decrease in 

water volume, as a matter of fact, was a natural result of the dry season, denying the 

causal link between the fish deaths and water storage.  

 

This court held that according to the investigation findings from the Water Affairs 

Bureau, this year’s water inflow was 0.75 m³ per second, slightly lower than average 

but still enough to basically meet the water demands from the Huajin Company, the 

Xindian Water Plant, the Taipinhe Company and from downstream irrigation. The 

“Analysis Report on the Volume of the River Water” issued by Guiyang Design and 

Prospecting Institute for Water Conservancy and Hydropower confirmed the flow 

volume at the upstream of the defendant’s barrage was 0.75 m³ per second, about 2.5 

times that of the level set by the competent authorities. However, the water discharged 

from the outlet of the barrage was about 12L/s, only1/62.5 of the pre-interception 

level and 1/25 of the approved ecological basic flow. It was evident that the water 

drawing activities of the defendant resulted in the reduction of the downstream flow 

volume. 

 

The defendant's attorney did a simple calculation at the trial, assuming the defendant’s 

daily water intake was 400 m³ × 24 = 9,600 m³; the amount of inflow was 0.7 m³ × 60 

× 60 × 24 = 60,480 m³; the amount of water discharged per day was 60,480 m³ - 9,600 

m³ = 50,880 m³; it could be concluded that the water discharged by the defendant was 

84.13% of the total flow volume of the river, 10% above the approved level for water 

consumption downstream. At the same time, the Wangzhuang water station’s water 

intake activity was presumably unaffected, indicating that the water demand 

downstream could be met; the actual amount of water drawn by the defendant per day 

was 0.015 m³ × 60 × 60 × 24=1,296 m³ in comparison with the permitted volume of 

4,958.9 m³. The ratio of the two was 26.13%, close to the percentage of the river flow 

volume reduction of 26.98% this year. It could be concluded that the reduction of 

water volume in the plaintiff’s fishery was caused by natural factors and had nothing 

to do with the defendant. In fact, the defendant’s calculation method grossed deviated 

from the fact that the defendant intercepted water with a barrage that just allowed a 

small amount of flow discharged downstream. The water discharged from the barrage 

was only 12 L/s according to the investigation, not 400 m³ per hour as claimed by the 

attorney. Nor was the water in excess discharged downstream. A simple calculation 

could be made regarding the amount of water discharged by the defendant (the 

calculation could only be used as a simple model and the actual state should not be 

considered exactly that way): the amount of water discharged by the defendant was 

only 0.012 × 60 × 60 × 24 = 1,036.8 m³ / day, an amount that could not meet the 



required volume of 4,958.9 m³/day as stated on the plaintiff's permit, let alone the 

demand for water from the water stations and famer users at the upstream of the 

plaintiff’s fishery. The water station downstream had been taking water every day and 

never caused water shortage at the plaintiff’s fishery. The reduction of the water 

volume at the fishery didn’t occur until the defendant set out to store the water. 

Therefore, this court held that the defendant’s unpermitted water intake resulted in a 

decrease in downstream water volume, hence the reduced amount of inflow to the 

plaintiff’s fishery and massive fish deaths of lack of oxygen. There was a causal link 

between the death of the carp and the water storage of the defendant.  

 

The defendant’s claim that the reduction of water inflow into the decrease was 

resulted from less rainfall was found inconsistent with the fact and would not be 

accepted by this court. Under Article 28, “no entity or individual shall, while 

channeling, storing, or discharging water, infringe upon public interests or the lawful 

rights and interests of other people.” The defendant illegally should bear civil liability 

for drawing water against the law, hence eventually reducing the water volume and 

cause losses on the plaintiff’s part.  

 

On how should the plaintiff’s losses be calculated, under the “Regulations on Method 

of Calculating Fishery Losses in Water Pollution Incidents of the Ministry of 

Agriculture”, the value of lost aquatic products = local market price × the amount of 

loss. To work out the losses of the plaintiff, two basic elements in the equation, 

namely the amount of loss and the local market price, should be set. Having had 

weighed the dead fish, the Wangzhuang Town Government concluded that there were 

a total of 24,579.2 jin dead smaller sturgeon, weighing 1 jin each and a total of 

20,982.2 jin bigger ones weighing 3-5 jin each. The defendant's attorney raised doubts 

over the data: the defendant found the result unacceptable, in that the dead fish was 

grouped into only two categories: weighing 1 jin each and weighing 3-5 jin each, 

which was against the common sense. The court believed that the Wangzhuang Town 

Government weighed the dead fish as agreed at the Qingzhen Municipal 

Government’s coordination meeting, acting as a third party not as a represent of the 

plaintiff. The result should be considered objective. As for the categorization (1 jin 

each and 3-5 each) of the dead fish, the plaintiff stated that it purchased the sturgeon 

fries in three batches. Before the incident, the fries bought earlier had grown into adult 

fish, and those bought later remained juvenile. The statement was supported by the 

evidence submitted by the plaintiff, confirming that the first two batches of fish, 

purchased in November and December 2013, had basically grown into adult fish 

before the incident that occurred one year and a few months later while those 

purchased in September 2014 remained juvenile then. In conclusion, the plaintiff’s 

statement was in line with the fact. Of course, the growth of different fries from the 

same batch could not be entirely synchronized. It was possible that there were a small 

number of sturgeons weighing 1-3 jin each. However, statistically, categorizing fish 

this way was acceptable, especially in the case where tens of thousands of pounds of 

fish died. It was clearly unrealistic or unnecessary to work out the number of dead fish 



strictly based on each weight level. This court accepted the weighing results provided 

by the Wangzhuang Town Government. Regarding the price of sturgeon, the 

defendant's attorney argued that the Qingzhen Fishery Administration was not a 

certified institute to address inquiries on fish price. The seal on the fish price 

certificate provided by the Yuqiao aquatic product market was from a different 

logistics company. Also the sturgeon price certificate was not attached with business 

licenses of the two companies and the prices given by the two companies were 

contradictory. This court held that no legal provisions stipulated that the sturgeon 

price certificate should be submitted with the business license. Under the Regulations 

on Calculating the Fishery Losses in Water Pollution Accidents of the Ministry of 

Agriculture, the loss of aquatic products should be calculated according to the retail 

price of the local market at that time. 

 

The prices of adult and juvenile sturgeon submitted to the court were not set by the 

plaintiff, but learned by the Qingzhen Fishery Administration from the local market. It 

was not the plaintiff's own pricing. There should be objectivity to the prices. The 

defendant disapproved of the price, but did not provide evidence to prove otherwise. 

For prudence’s sake, the court looked up online the prices of sturgeon and fry and 

took a field trip to the aquatic product wholesale market in Guiyang. Combining its 

findings, the court decided the plaintiff’s loss based on the price of fry for CNY18 per 

jin and that of adult fish for CNY 15 per jin. Therefore, the plaintiff’s loss is: 24,579.2 

× 18= CNY 442,425.6 for sturgeons weighing 1 jin each or less and 20,982.2 × 15= 

CNY 314733 for adult fish, adding up to the loss of CNY 757,158.6 in total. The 

defendant should be liable for compensation.  

 

In accordance with Article 6 of the Tort Law--“one who is at fault for infringement 

upon a civil right or interest of another person shall be subject to the tort liability”, 

Item 6 of Article 15 “The methods of assuming tort liabilities shall include 

compensation for losses” , Article 28 of the Water Law and Item 1 of Article 64 of the 

Civil Procedure Law of the People's Republic of China-- “A party shall have the 

burden to provide evidence for its claims” and Article 2 of Some Provisions of the 

Supreme People's Court on Evidence in Civil Procedures—“The parties concerned 

shall be responsible for producing evidences to prove the facts on which their own 

allegations are based or the facts on which the allegations of the other party are 

refuted. Where any party cannot produce evidence or the evidences produced cannot 

support the facts on which the allegations are based, the party concerned that bears the 

burden of proof shall undertake unfavorable consequences”, it is ordered as follows: 

 

1. The defendant Guizhou Huajin Aluminum Co., Ltd., within 15 days after the 

judgement comes into force, pay the plaintiff Guizhou Taipinhe Ecological 

Aquaculture Development Co., Ltd. CNY 757,158.6 in compensation; 

 

2. The rest of claims of the plaintiff Guizhou Taipinhe Ecological Aquaculture 

Development Co., Ltd. are rejected.  



 

Of the case acceptance fees of CNY 12,492.64, the defendant Guizhou Huajin 

Aluminum Co., Ltd. shall assume CNY 10,881.52 and the plaintiff Guizhou Taipinhe 

Ecological Aquaculture Development Co., Ltd shall assume CNY 1,611.12 

 

If a party fails to perform the obligation of monetary payment within the time limit as 

prescribed in this judgement, it or he shall double pay the debt interest incurred during 

the period of delayed performance in accordance with Article 253 of the Civil 

Procedure Law of the People's Republic of China.” 

 

If any party refuses to accept the Judgement, it or he may, within 15 days after the 

Judgement is served upon, it or him, shall submit a written appeal to the Court, 

provide the photocopies thereof in the number of the other parties or in the number of 

representatives of the other parties, and appeal to the Intermediate People's Court of 

Guiyang, Guizhou Province.” 

 

 

Presiding Judge  Luo Guangqian 

Acting Judge  Li Yunhe 

Acting Judge  Zhang Qi 

   

18 December 2015 

 

Clerk  Luo Chaojuan 

 

 

Notice: unsatisfied with the judgement, the defendant Guizhou Huajin Aluminum Co., 

Ltd. lodged an appeal. On May 11, 2016, the Intermediate People's Court of Guiyang, 

Guizhou Province rendered a civil judgement (No. 01 [2016], Final, Civil Division, 

IPC, Guiyang) that the appeal should be dismissed and the original judgement should 

be affirmed. 


