
 

No.2 Intermediate People’s Court of Hainan Province 
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(2016) Qiong 97 Xing Zhong No.34 

 

Appellant (defendant in the original instance): Danzhou Municipal Bureau of Ecological and 

Environmental Protection. 

Legal representative: Meng Xiaoming, Director of the Bureau. 

Entrusted agent: Tang Fuli, Chief of Regulation and Supervision Section Danzhou Municipal 

Bureau of Land Resources. 

 

Appellee (plaintiff in the original instance): Hainan Sang-De Water Co., Ltd. 

Legal representative: Sun Lin, General Manager. 

Attorney: Yang Lusheng, Hainan Hai-Da-Ping-Zheng Law Firm. 

 

Unsatisfied with the administrative judgement (2015) Dan Xing Chu Zi No.2 by Danzhou People‟s 

Court for the disputes over the environmental administrative punishment decision with the 

appellee Hainan Sangde Water Co., Ltd (hereinafter referred as “Sangde Water”, Danzhou 

Municipal Bureau of Ecological and Environmental Protection (hereinafter referred as “Danzhou 

Environmental Protection Bureau”), the appellant, appealed the case to this court. This court 

formed a collegiate panel in accordance with the law, and the case was publicly heard on June 1, 

2016. Tang Fuli, the entrusted agent of the appellant Danzhou Environmental Protection Bureau, 

and Yang Lusheng, the attorney of the appellee Sangde Water, attended the proceedings. The trial 

has now been concluded. 

 

The court of first instance found: According to the Qiong Huan Jian Zi [2013] No. 153 

“Monitoring Report” (hereinafter referred as “Monitoring Report No. 153”) issued by Hainan 

Environmental Monitoring Center Station on June 5, 2013, the wastewater discharged from the 

outfall of Nada sewage treatment plant No.2 of Sangde Water on May 22, 2013 had an average 

PH value of 7.03, average BOD5 3.0mg/L, average value of total phosphorus 1.02mg/L, and an 

average value of CODCr at 16mg/L. The colorimetric value of the wastewater discharged was 2 

times the average, and its mercury content averaged 0.00004L, cadmium averaged 0.003L, 

chromium averaged 0.01L, hexavalent chromium averaged 0.004L, arsenic averaged 0.0011mg/L, 

lead averaged 0.05L, suspended solids averaged 12mg/L, LAS averaged 0.09mg/L, fecal coliform 

averaged 2.9 × 105/L, ammonia nitrogen averaged 3.54mg/L, total nitrogen averaged 9.30mg/L, 

petroleum averaged 0.03mg/L, animal and vegetable oil averaged 0.08 mg/L, and alkyl mercury 

averaged 0.00003 L. Based on the abovementioned “Monitoring Report No. 153”, the Danzhou 

Municipal Bureau of Land, Environment and Resources found that the Nada sewage treatment 

plant No.2 of Sangde Water was suspected of being involved in illegal discharge of water 

pollutants and the case was placed on file for investigation on September 1, 2013. On Nov 29 of 

the same year, an “Advance Notice on Administrative Punishment Decision” was sent to Danzhou 

Branch of Hainan Sangde Water Co., Ltd. (hereinafter referred to as Sangde Water Danzhou 



Branch). On November 29
th
 of the same year, Sangde Water Danzhou Branch filed a defense in 

writing to the Bureau and requested a hearing. On December 17, the “Notice on the Hearing for 

the Administrative Punishment Decision” was delivered to Sangde Water Danzhou Branch, 

informing it of the time and place of the hearing. Due to the absence of Sangde Water Danzhou 

Branch in the hearing, the Bureau of Land, Environment and Resources terminated the hearing on 

the grounds that Sangde Water Danzhou Branch was absent from the hearing without justifiable 

reasons. The Bureau then issued Dan Tu Huan Zi Fa Jue Zi [2014] No. 3 “Administrative 

Punishment Decision” on January 7, 2014, stating that it found the wastewater discharged by 

Sangde Water Danzhou Branch on May 22, 2013 contained 2.9 × 105 fecal coliform bacteria per 

liter and the concentration of total phosphorus of the wastewater was 1.02 mg/L, exceeding 28 and 

0.02 times respectively of the Class 1-Standard B limit of the Pollutant Discharge Standard of 

Urban Sewage Treatment Plant (GB18918-2002). It was thus in violation of the provisions of 

Article 9 of the Law of the People‟s Republic of China on Prevention and Control of Water 

Pollution as illegal discharge of pollutants. In accordance with the provisions of the first paragraph 

of Article 74 of the Law, the Bureau of Land, Environment and Resources fined Sangde Water 

Danzhou Branch CNY 177,719.00, twice the due sewage discharge fees for May 2013. On 

January 10 of the same year, the Letter of Administrative Punishment Decision was delivered to 

the Branch. On March 31 of the same year, the Bureau applied to the court for enforcement on the 

grounds that Sangde Water Danzhou Branch did not perform the punishment decision, and then 

withdrew the enforcement application on the grounds of improper target of punishment. On April 

16, 2014, the Bureau made the Dan Tu Huan Zi [2014] No.117 “Notice on the Revocation of the 

Administrative Punishment Decision” on the grounds that the original subject of the punishment 

did not have legal personality, and revoked the above-mentioned Dan Tu Huan Zi Fa Jue Zi [2014] 

No. 3 “Administrative Punishment Decision”. On April 16, 2014, Danzhou Municipal Bureau of 

Land, Environment and Resources proposed to impose an administrative punishment on Sangde 

Water on the grounds of the above-mentioned illegal discharge, and delivered the “Administrative 

Punishment Notice” to Sangde Water before making the punishment. Sangde Water did not file an 

application for representation, defense or hearing within the statutory time limit. On June 16 of the 

same year, the Bureau made the disputed Dan Tu Huan Zi Fa Jue Zi [2014] No. 47 

“Administrative Punishment Decision” (hereinafter referred to as the “Punishment Decision No. 

47”) to fine Sangde Water CNY 177,719.00, twice the due sewage discharge fee for May 2013, 

and delivered the decision to Sangde Water, who refused to accept the punishment and made an 

application for administrative reconsideration. After reconsideration by Danzhou People‟s 

Government, “The Letter of Decision on Reconsideration” Dan Fu Fu Jue Zi [2014] No. 25was 

issued on October 31, 2014, stating that the Punishment Decision No. 47 was maintained. 

Unsatisfied with the reconsideration decision, Sangde Water appealed to this court on the grounds 

that the factual findings of Punishment Decision No.47 were wrong, and the procedures were 

illegal, requesting the revocation of the Punishment Decision No. 47. 

 

In addition, it was found that Danzhou Municipal Bureau of Land, Environment and Resources 

also issued Dan Tu Huan Zi Fa Jue Zi [2014] No. 50 “Administrative Punishment Decision” (sued 

in another case) for Sangde Water‟s excessive discharge on January 14, 2013 (the number of fecal 

coliform bacteria exceeded 31 times the standard) , imposing a fine of CNY 19,1298.00; and Dan 

Tu Huan Zi Fa Jue Zi [2014] No. 54 “Administrative Punishment Decision” (sued in another case) 



for Sangde Water‟s excessive discharge of pollutants on January 7, 2014 (suspended matter 

exceeded 0.15 times the standard), imposing a fine of 5,745.35 yuan under Qiong Huan Jian Zi 

[2013] No. 024 “Monitoring Report” by Hainan Environmental Monitoring Center Station and 

Dan Huan Jian Zi [2014] No. 08 “Monitoring Report” by Danzhou Environmental Resources 

Monitoring Station on the same day as it issued Punishment Decision No. 47. It was also found 

that Hainan Baichuan Water Co., Ltd. made a change of registration as Hainan Sangde Water Co., 

Ltd. on April 2, 2013 with the approval of the industry and commerce administration. 

 

The court of first instance held that Danzhou Municipal Bureau of Land, Environment and 

Resources, as the competent administrative authority for environmental protection in the city, has 

the statutory power of administrative punishment for illegal discharge of water pollution within its 

jurisdiction under the provisions of the first paragraph of Article 8 of the Law of the People‟s 

Republic of China on Prevention and Control of Water Pollution. The main disputes of the parties 

involved in the case were:  

1. whether the “Monitoring Report No. 153” can be used as a basis for punishment;  

2. whether the punishment procedures were legal; and 

3. whether the punishment was appropriate.  

 

1. On whether the “Monitoring Report No. 153” can be used as a basis for punishment.  

 

The court of first instance held that the key evidence for the defendant to make the Punishment 

Decision No. 47 was the “Monitoring Report No. 153”, which was produced by Hainan 

Environmental Monitoring Center Station based on the samples sent by Danzhou Environmental 

Resources Monitoring Station for monitoring and analysis. Sangde Water argued that the 

defendant‟s sampling procedure was illegal and the monitoring results were not true. In this regard, 

the defendant shall bear the burden of proof in accordance with the law. According to Article 34 

of the Measures for Environmental Administrative Punishment of the Ministry of Environmental 

Protection, “Where a sampling is necessary, sampling records shall be made or the sampling 

process shall be included in the on-site inspection (investigation) records. The sampling may be 

recorded by photographing, video recording and other means.” Accordingly, sampling was a 

necessary procedure for monitoring in this case. However, the defendant failed to provide relevant 

evidence such as sampling records or sampling procedures, and could not prove that the sampling 

procedure was legal, and thus could not prove the authenticity of the samples submitted, which 

directly affected the authenticity of the monitoring results. At the same time, the first page of the 

“Monitoring Report No. 153” states that the entrusted unit who collected the samples is only 

responsible for the monitoring data of the submitted samples, not the source of the samples. 

According to Article 46 of the Measures for Environmental Administrative Punishment by the 

Ministry of Environmental Protection, the defendant shall, in case examination, review whether 

the facts of violations are clear, whether the evidence is irrefutable, and whether the investigation 

and gathering of evidence conform to the legal procedures. In the case, the defendant determined 

that Sangde Water discharged wastewater with pollutants exceeding the limits solely based on the 

“Monitoring Report No. 153” issued by the Hainan Environmental Monitoring Center Station 

without collecting irrefutable evidence to confirm the authenticity of the sample source. The key 

evidence was insufficient.  



 

2. On whether the punishment procedures were legal.  

 

The court of first instance held that the general procedures for environmental administrative 

punishment were case filing, investigation and gathering of evidence, case examination, 

notification and hearing, and decision making according to the third chapter of the Measures for 

Environmental Administrative Punishment by the Ministry of Environmental Protection. The 

defendant decided to file a case to investigate Sangdee Water after finding out that the company 

was suspected of discharging in exceedance of standards based on relevant monitoring report. 

Before making the punishment decision, the defendant informed Sangde Water in accordance with 

the law of the facts of its violations, the reasons for punishment, the basis for the decision and 

Sangde Water‟s legal rights in representation, defense and hearing. The procedures were legal. 

According to the provisions of Article 11 of the Measures, when the competent environmental 

protection authority imposes an administrative punishment, it shall timely give an administrative 

order forcing the party concerned to make correction or do so within a prescribed time limit. 

Where the time limit for ordered correction expires and the party concerned fails to make 

correction as required, and the violation is continuous or recurrent, it may be deemed as a new 

environmental violation. That is to say, before imposing any punishment, continuous or recurrent 

violation shall be dealt with as one case of violation. Only when the party concerned fails to make 

correction within the time limit as required, can the case be deemed as a new environmental 

violation. In the case, the defendant found that the number of fecal coliforms discharged from 

Sangde Water on January 14 and May 22, 2013 exceeded the standard according to the monitoring 

report. Such monitoring data indicated that Sangde Water‟s excessive discharge of pollutants was 

in a continuous state. If it was to be punished, it should be punished once as one violation. Only 

when Sangde Water did not made correction after the penalty was imposed and the deadline for 

correction was expired, it could be deemed as a new violation and the party could be punished 

again. However, on June 16, 2014, the defendant imposed a second punishment on Sangde 

Water's excessive discharge on January 14 and May 22, 2013. Such procedures were illegal.  

 

3. On whether the punishment was appropriate. 

 

The court of first instance found that in the case of excessive discharge of water pollutants, the 

polluters shall be ordered to make corrections within a prescribed time limit and be imposed a fine 

according to Article 74 of the Law of the People‟s Republic of China on Prevention and Control 

of Water Pollution. According to the provisions of Article 11 of the Measures for Environmental 

Administrative Punishment by the Ministry of Environmental Protection, when the environmental 

protection administrative department imposes an administrative punishment, it shall timely give an 

administrative order forcing the party concerned to make correction or do so within a prescribed 

time limit. However, the Punishment Decision No.47 only imposed a fine on Sangde Water, but 

did not order it to make corrections within certain time limit. The administrative punishment was 

hence obviously improper. In addition, according to Article 74 of the Law of the People‟s 

Republic of China on Prevention and Control of Water Pollution, where any entity, in violation of 

this Law, discharges water pollutants beyond the state or local standards for the discharge of water 

pollutants or by exceeding the allowed total discharge volume of major water pollutants, the 



administrative department of environmental protection under the people's government at or above 

the county level shall, according to its power, order it to treat the pollution within a certain time 

limit and impose a fine of not less than twice the amount of pollutant discharge fee it should pay 

but not more than five times the amount. That is to say, the target of punishment for exceeding the 

discharge standard is the polluter; the standard for punishment is whether the water pollutants are 

discharged beyond the standard; and the reason for exceeding the water pollutant discharge does 

not matter. Therefore in the case, Sangde Water‟s claim that it should not assume the 

administrative punishment for excessive discharge on the grounds that the third-party sewage 

treatment plant had design flaws, and that the supporting facilities and equipment were not perfect, 

were not valid.  

 

In conclusion, the court of the first instance held that the key evidence of Punishment Decision No. 

47 was insufficient, the procedures were illegal, the punishment was improper, and it should be 

revoked in accordance with the law. According to Article 70 (1), (3) and (6) of the Administrative 

Procedure Law of the People's Republic of China, the following judgement was made:  

1. The Dan-Tu-Huan-Zi-Fa-Jue-Zi [2014] No. 47 “Administrative Punishment Decision” 

made by Danzhou Municipal Bureau of Land, Environment and Resources on June 16, 

2014 shall be revocated.  

2. The acceptance fee of this case, 50 yuan, shall be borne by the Bureau. 

 

The appellant Danzhou Environmental Protection Bureau appealed and claimed the following: 

1. The judgement of the first instance stating that the “Monitoring Report” cannot be used as a 

basis for punishment lacks factual basis and legal basis. It was not objective that the 

first-instance judgement found that “(the defendant) … could not prove that the sampling 

procedure was legal …, which directly affected the authenticity of the monitoring results” 

based on Article 34 of the Measures for Environmental Administrative Punishment by 

Ministry of Environmental Protection, which provided that “Where a sampling is necessary, 

sampling records shall be made or the sampling process shall be included in the on-site 

inspection (investigation) records. The sampling may be recorded by photographing, video 

recording and other means”. It was not perfect that the sampling process of Danzhou 

Environmental Resources Monitoring Station was not recorded, but it did not affect the 

legality of the sampling procedure. Furthermore, the sampling form was signed by the person 

in charge of the appellee unit, which proved the objectivity of the appellee‟s environmental 

violations. There was no legal basis in the first-instance judgement that “the defendant … 

determined that Sangde Water discharged wastewater with pollutants exceeding the limits 

solely based on the „Monitoring Report No. 153‟ issued by the Hainan Environmental 

Monitoring Center Station. The key evidence was insufficient”. Hainan Environmental 

Monitoring Center Station has statutory monitoring qualifications, and the “Monitoring 

Report” made by it is naturally legally binding and can be used as a basis for punishment. If 

the appellee was dissatisfied with the result, he might apply for re-inspection, otherwise it 

would be deemed as to have acknowledged the inspection result. In summary, the 

“Monitoring Report No. 153” issued by Hainan Environmental Monitoring Center Station can 

be used as the basis for the appellant to impose punishment on the appellee.  

 



2. The appellant notified the appellee to make corrections within a prescribed time limit, hence 

the appellee‟s continuous excessive discharge despite the time limit requested by the appellant 

constituted a new environmental violation. According to Article 11 of the Measures, “When 

the environmental protection administrative department imposes an administrative 

punishment, it shall timely give an administrative order forcing the party concerned to make 

correction or do so within a prescribed time limit. Where the time limit for ordered correction 

expires and the party concerned fails to make correction as required, and the violation is 

continuous or recurrent, it may be deemed as a new environmental violation.”, environmental 

violation continued to exist after the correction deadline can be identified as a new violation 

and shall be punished in accordance with the law. Upon revealing of the excessive discharge 

of pollutants by the appellee according to the Qing Huan Jian Zi [2013] No. 024 Monitoring 

Report by the Hainan Environmental Monitoring Center Station, The appellant delivered a 

notice to the appellee on July 12, 2013, ordering it to make correction within certain time limit, 

stating that “its rectification shall be complete before October 15, 2013”. However, the plant 

did not make corrections within the time limit and continued to discharge beyond standard, 

which constituted a new violation. Therefore, the appellant‟s continued punishment for the 

plant was legal and there was no violation of the principle of non-repeated penalty. 3. 

Punishment Decision No.47 was appropriate. The decision only involved a fine on the 

appellee, which was in line with the first paragraph of Article 74 of the Law of the People‟s 

Republic of China on Prevention and Control of Water Pollution, which stipulated that “where 

any entity, in violation of this Law, discharges water pollutants beyond the state or local 

standards for the discharge of water pollutants or by exceeding the allowed total discharge 

volume of major water pollutants, the administrative department of environmental protection 

under the people's government at or above the county level shall, according to its power, order 

it to treat the pollution within a certain time limit and impose a fine of not less than twice the 

amount of pollutant discharge fee it should pay but not more than five times the amount.” The 

law did not specify that “The polluter shall be ordered to correct within a prescribed time limit 

and be imposed a fine at the same time” as stated in the first-instance judgement. Hence, the 

judgement that “the administrative punishment was obviously improper” had no legal basis.  

 

In summary, the appeal claims of Danzhou Municipal Bureau of Environmental Protection were 

as follows:  

1. Revoke the (2015) Dan Hang Chu Zi No. 2 Administrative Judgement by Danzhou 

People‟s Court;  

2. Amend the original judgement to dismiss the appellee‟s lawsuit or litigation request. 

 

The appellee Sangde Water made the following defense: 

1. Since the sampling and inspection process of Danzhou Municipal Bureau of Land, Resources 

and Resources was seriously illegal, the monitoring report made based on such sampling 

results shall not be used as the basis for administrative punishment. While the Bureau did not 

submit the evidence to prove that the monitoring report was legal, it shall bear the legal 

consequences of the inability to provide evidence.  

2. The administrative punishment in dispute was illegal throughout the entire process. Danzhou 

Bureau of Land, Environment and Resources of violated the relevant provisions of the 



Measures for Environmental Administrative Punishment in case filing, investigation and 

gathering of evidence, sampling and inspection, time for making punishments, and delivery.  

In summary, the appellee requested this court of second instance to reject the appeal and 

maintain the original judgement. 

 

The evidence submitted by the parties in the first instance was transferred to this court with the 

case and has been re-examined in the trial of the second instance. The cross-examination and 

verification of the evidence of both parties by the court of first instance were compliant with the 

law and is supported by this court. 

 

Through trial, the facts ascertained by this court were consistent with the facts ascertained in the 

first instance judgement, and were supported by this court. It was also found that in the course of 

the second trial of this case, due to the administrative institutional adjustment, Danzhou Municipal 

Bureau of Land, Environment and Resources of was divided into the Bureau of Land and 

Resources and the Bureau of Ecological and Environmental Protection. The seals of the two 

bureaus were activated on April 1, 2016, and the seal of Danzhou Municipal Bureau of Land, 

Environment and Resources was abolished. On June 24, 2016, Danzhou Municipal Bureau of 

Land and Resources and Danzhou Municipal Bureau of Ecological and Environmental Protection 

respectively issued a letter to the court, namely, Dan Guo Tu Zi Han [2016] No. 166 “Danzhou 

Municipal Bureau of Land and Resources on the renaming of the defendant in the series of cases 

against Hainan Sang de Water Co., Ltd.”, and Dan Huan Han [2016] No. 92 “Danzhou Municipal 

Bureau of Ecological and Environmental Protection on the renaming of the defendant in the series 

of cases against Hainan Sangde Water Co., Ltd.”, informing the court that the legal consequences 

of the environmental punishments made by the original Danzhou Municipal Bureau of Land, 

Environment and Resources were hereafter borne by the Municipal Bureau of Ecological and 

Environmental Protection according to the departmental functions. 

 

This Court believes that the focus of the dispute in this case is whether the Punishment Decision 

No.47 made by the Municipal Bureau of Land, Environment and Resources was legal in terms of 

its basis of authority, facts verification, application of law, punishment procedures, and 

punishment decisions. 

 

On whether Danzhou Municipal Bureau of Land, Environment and Resources had the basis 

for its authority. According to the provisions of the first paragraph of Article 8 of the Law of the 

People‟s Republic of China on Prevention and Control of Water Pollution, the Municipal Bureau 

of Land, Environment and Resources, as the administrative department in charge of environmental 

protection in Danzhou, has statutory power to make administrative punishments for the act of 

illegal discharge of water pollutants within its jurisdiction. 

 

On whether the facts of the administrative punishment in dispute were clear. In this case, the 

Municipal Bureau of Land, Environment and Resources determined that the basis of 

environmental violations of the appellee Sangde Water was the “Monitoring Report No. 153”. 

Therefore, the legality of the report determines whether the factual finding of the alleged 

administrative punishment was clear. Article 34 of the Measures for Environmental 



Administrative Punishment clearly provides: “Where a sampling is necessary, sampling records 

shall be made or the sampling process shall be included in the on-site inspection (investigation) 

records. The sampling may be recorded by photographing, video recording and other means.” In 

the process of environmental monitoring, the procedures or processes must be legal. In this case, 

because Danzhou Municipal Bureau of Land, Environment and Resources failed to provide 

relevant evidence such as sampling records or sampling procedures in the first instance, it was 

unable to prove that the sampling procedure was legal; therefore, the “Monitoring Report No. 153” 

was not legal. It cannot be used as the key evidence for proving the facts of the environmental 

violations of the appellee Sangde Water. Therefore, the key evidence of the Punishment Decision 

No. 47, based on which Sangde Water‟s environmental violations were found, was insufficient. 

 

On whether the administrative punishment in dispute was in line with legal procedures. 

According to the Chapter Three of the Measures for Environmental Administrative Punishment, 

the general procedures for environmental administrative punishment include filing, investigation 

and gathering of evidence (or investigation and evidence collection, supplementary filing), case 

examination, notification and hearing, decision making, and delivery. In this case, although the 

Municipal Bureau of Land, Environment and Resources informed Sangde Water of its facts of its 

violations, the reasons for punishment, the basis for the decision and Sangde Water‟s legal rights 

in representation, defense and hearing in accordance with the law, the procedure for making 

Punishment Decision No.47 was illegal based on the third chapter of the Measures, combined with 

the evidence submitted by the Bureau in the first instance. First of all, judging from the “Approval 

of the Case Filing” and the “Record of the Case Review” submitted by the Bureau in the first 

instance, it had already formed an opinion on how to handle the case at the same time when they 

were collectively deliberating on whether to file the case or not, violating Article 5 of the 

Measures for Administrative Punishment on the separation of investigation and punishment. 

Secondly, the Bureau determined that there were facts of environmental violations by the appellee 

Sangde Water. However, except for the “Monitoring Report No. 153”, there was no other 

evidence to prove that it conducted any other investigations into the party concerned or inquired 

any witnesses or relevant personnel. Third, the on-site inspection sampling procedure violated the 

provisions of Article 34 of Measures for Environmental Administrative Punishment, and thus the 

sampling procedure was illegal. Therefore, the judgement of the first instance, where it found 

Punishment Decision No.47 made by Danzhou Municipal Bureau of Land, Environment and 

Resources of was legal, was incorrect and should be corrected. In addition, the appellant claimed 

in the appeal that the Municipal Bureau of Land, Environment and Resources had issued a notice 

to order corrections by the appellee within a prescribed time limit, and its continued punishment 

after the time limit was expired was legal. However, the Bureau did not submit the notice to this 

court as evidence in this case. After verification in the second trial, the Bureau submitted Dan Tu 

Huan Zi Huan Zi [2013] No. 25 “the Notice of Danzhou Municipal Bureau of Land, Environment 

and Resources on Ordering Rectification by the Nada Sewage Treatment Plant No.2 of Danzhou 

Branch of Hainan Sang-De Water Co., Ltd. within a Prescribed Time Limit” to the first-instance 

court in the case (2015) Dan Hang Ch Zi No. 5, and the appellant should bear the unfavorable 

legal consequences in this case. 

 



On whether the application of law was correct and the punishment decision was appropriate 

in Punishment Decision No.47 made by Danzhou Municipal Bureau of Land, Environment 

and Resources. The application of the law shall be based on the factual finding. Since the key 

evidence to prove the factual basis for the punishment decision was insufficient, as mentioned 

above; therefore, the application of law was also wrong when the Bureau applied the provisions of 

the first paragraph of Article 74 of the Law of the People‟s Republic of China on Prevention and 

Control of Water Pollution to punish the appellee Sang-Der Water based on facts that were 

unclear. In addition, the first paragraph of Article 74 of the Law states: “Where any entity, in 

violation of this Law, discharges water pollutants beyond the state or local standards for the 

discharge of water pollutants or by exceeding the allowed total discharge volume of major water 

pollutants, the administrative department of environmental protection under the people's 

government at or above the county level shall, according to its power, order it to treat the pollution 

within a certain time limit and impose a fine of not less than twice the amount of pollutant 

discharge fee it should pay but not more than five times the amount.” The second paragraph of 

Article 12 of the Environmental Administrative Punishment Measures provides, “In accordance 

with the provisions of the Supreme People's Court on the types of administrative acts and 

regulating the causes of action of administrative cases, an administrative order is not an 

administrative punishment. The provisions on the administrative punishment procedures shall not 

apply to administrative orders.” According to the above provisions, although “fines” is one of the 

types of environmental administrative punishment, “ordering the party concerned to undertake 

treatment within a prescribed time limit” is an administrative order, not an administrative 

punishment, so it should not be made in the Punishment Decision. Although the Bureau of Land, 

Environment and Resources of should make an administrative order of “ordering it to undertake 

treatment within a prescribed time limit” before or at the same time when making a punishment 

decision in accordance with the above provisions, but it was not improper in “ordering the party 

concerned to undertake treatment within a prescribed time limit” in Punishment Decision No. 47. 

In view of this, the judgement in the first instance, where it was found that the administrative 

punishment in dispute was obviously improper, was wrong and should be corrected. 

 

In conclusion, this courts holds that the Punishment Decision No.47 made by Danzhou Municipal 

Bureau of Land, Environment and Resources should be revoked as the key evidence used to prove 

the facts was insufficient, the procedures were illegal, and the application of law was wrong. The 

fact finding confirmed in the first-instance judgement was basically clear. Although the 

application of law was partially improper, the original judgement was not inappropriate and 

should be upheld. The appeal claims of the appellant, Danzhou Municipal Bureau of 

Environmental Protection, cannot be established and are not supported by this court. In 

accordance with the provisions of first paragraph of Article 89 of the Administrative Procedure 

Law of the People‟s Republic of China, the judgement is as follows: 

 

The appeal is dismissed and the original judgement shall be upheld. The case acceptance fee of 

CNY 50 of the second instance be borne by the appellant, Danzhou Municipal Bureau of 

Ecological and Environmental Protection. 

 

This judgement is final. 
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