By its application the Commission of the European Communities brought an action for a declaration that the Federal Republic of Germany has failed to fulfill its obligations under Article 6(3) and (4) and Articles 12, 13 and 16 of Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora.

The aim of the Directive, in accordance with Article 2(1), was ‘to contribute towards ensuring bio-diversity through the conservation of natural habitats and of wild fauna and flora in the European territory of the Member States to which the Treaty applies’.

The Federal Republic of Germany had, inter alia, transposed the Directive by the Federal Law on nature protection and countryside conservation of 25 March 2002 (‘the BNatSchG 2002’).
Regarding the first complaint the Commission argued that Germany had failed to fully transpose Article 6(3) and (4) of the Directive into its national law in so far as the definition of ‘project’, in Paragraph 10(1)(11)(b) and (c) of the BNatSchG 2002, which applied to projects undertaken outside the special areas of protection (“SACs”), excluded the duty to carry out an assessment of the implications of certain activities which were potentially harmful to protected sites.

The German Government submitted, inter alia, that the Commission interpreted the term ‘project’ too widely, since it did not permit any limit on the duty to carry out an assessment of the implications that the activities could have on the sites.

The court held that according to the first sentence of Article 6(3) of the Directive, any project not directly connected with the site but likely to have a significant effect thereon was to be subject to appropriate assessment of its implications for the site. In the light of the precautionary principle, such a risk existed if it could not be excluded that the project would have a significant effect on the site concerned.

The condition, to which the assessment of the implications of a project was subject, which required such an assessment to be carried out where there were doubts as to the existence of significant effects, did not permit that assessment to be avoided, as did Paragraph 10(1)(11)(b) of the BNatSchG 2002, in respect of certain categories of projects, on the basis of criteria which did not adequately ensure that those projects would not have a significant effect on the protected sites.

Therefore it held that Germany had failed to correctly transpose into its national law Article 6(3) of the Directive as regards certain projects undertaken outside the SACs.
Regarding the second complaint the court held that since, under Paragraph 36 of the BNatSchG 2002, the authorization of installations causing emissions was refused only where they appeared likely to affect an SAC situated in the area of impact particularly of those installations, installations whose emissions affected a protected site situated outside such an area could be authorized without taking account of the effects of those emissions on such a site.

Accordingly, it was held that Article 6(3) of the Directive had not been properly transposed.
Regarding the third complaint the Commission stated that Germany had failed to properly transpose the obligation in Article 12(1)(d) of the Directive to take the requisite measures to establish a system of strict protection for certain animals by prohibiting the deterioration or destruction of breeding sites or resting places. The Commission argued that that provision required Member States to prohibit not only deliberate acts but also non-deliberate ones. It submitted that Paragraph 43(4) of the BNatSchG 2002 authorized a number of derogations from the rules protecting the sites ‘provided that animals, including their nesting or incubation sites, habitat or resting places … are not intentionally affected’.

The Court decided that given the importance of the objectives of protecting biodiversity which the Directive aimed to achieve, it was by no means disproportionate that the prohibition laid down in Article 12(1)(d) was not limited to deliberate acts. The complaint was therefore accepted.

Regarding the fourth complaint the Commission argued that Germany had failed to ensure compliance with the criteria for derogation set out in Article 16 of the directive in the case of certain activities compatible with the conservation of the area. The court noted that Paragraph 43(4) of the BNatSchG 2002 provided as the sole condition for authorization for those derogations that animals, including their nesting or incubation sites, habitat or resting places and plant species which were particularly protected had not to be subject to deliberate harm. This was not sufficient to ensure the proper transposition of Article 16 of the Directive into German law.

The fifth complaint was that Germany had retained provisions on the application of pesticides which did not take sufficient account of the protection of species. The court was of the view that the German national law did not express in a clear, specific and strict manner the measures laid down in Articles 12 and 13 of the Directive which prohibited protected species from being adversely affected. The complaint was accepted.

Finally, the Commission complained that Germany had failed to notify fishery catch legislation and/or to ensure that such legislation contained adequate bans on fishing. The court noted that coregonus oxyrhynchus, unio crassus and acipenser sturio, which were protected species according to the Directive, were species found in Germany. Those species therefore had to be subject to a system of strict protection prohibiting all forms of deliberate capture or killing of members of those species in the wild. Coregonus oxyrhynchus and unio crassus, however, were not the subject of a fishing ban in certain regions of Germany.

Thus Germany had not ensured effectively, in respect of the mentioned animal species, the strict protection required by Article 12(1)(a) of the Directive, with respect to the prohibition of all forms of deliberate capture and killing of specimens of those species in the wild. In conclusion, the court held that the Federal Republic of Germany had failed to fulfill its obligations under Article 6(3) and Articles 12, 13 and 16 of the Directive.

