New Zealand comments on Basel Convention 2013 Draft Guidance Documents

Thank you for the opportunity to comment on the guidance documents arising from the 10th meeting of the Committee Administering the Mechanism for Promoting the Implementation and Compliance of the Basel Convention (ICC). The following are New Zealand’s comments and suggestions relating to two of the draft documents.
1. Guidance on the implementation of the Basel Convention illegal traffic take back provision (October 2013 draft)
We suggest that the Guidance should note that in most cases there is a contractual arrangement between shipping/transport companies and the exporters and that this should be the basis for resolving illegal traffic take-back issues in the first instance. Section 4.7 of the Revised Guide to the Control System outlines requirements for these contracts and Appendix 4 of the same Guide provides guidance on what should be covered in the contract.  The Guidance on take back should cover how these contracts provide an avenue for managing illegal shipments and encourage those countries making interceptions to use these to remedy illegal trade where this can be done effectively and without undue enforcement costs to the countries involved.

Areas where we suggest amendment to deal with these concerns are:

· Section 2.2 – Could include some guidance as to liability and the various contractual requirements of those involved in the export of hazardous wastes and how these may be used to ensure that the exporter pays for management of the illegal shipment with minimal costs to the two States involved.

· Section 3.4 – Notes that return is impracticable where “the State of export does not have an adequate facility to treat the wastes in question”. The current wording of “the State of export could for example come to an agreement…” does not offer much encouragement for the two states to work together.  We suggest strengthening the wording to say “the best outcome may be for the State of export to cooperate with the State of import to ensure the wastes are managed in an environmentally sound manner within the State of import.”
The 5th and 6th paragraphs of Section 3.2.1.b note that it is advisable for some evidence (of illegal trafficking) to be provided to the competent authority in the country of export.  If we are to undertake enforcement action through New Zealand courts against those initiating illegal exports we may need to draw on the evidence of the offshore competent authority.  We suggest strengthening the language to encourage the two competent authorities to ensure that robust evidence is prepared and used in whatever court action is required. 
2. Revised Guide to the Control System – Instruction manual for use by those persons involved in transboundary movements of hazardous wastes (October 2013 draft)
New Zealand considers that this Guide will greatly assist us in implementing the Basel Convention. Having a guide applied across jurisdictions will be helpful not only for regulators but also for exporters, transport companies and those managing recovery and disposable facilities.  

There may still be areas where formatting and editorial changes could ensure the guidance is more accessible for exporters and other users. In particular:

· The guidance could be restructured into sections according to the target audience – for example; exporter, Competent Authority, Customs/Enforcement Agency, Disposal Facility etc.

· A more user-friendly language style could be adopted throughout. The technical ability and experience of the readers will vary greatly and more user-friendly text would make the document easier to translate into other languages.

In conclusion, we’d like to thank the ICC for their efforts in preparing these guidance documents. Once finalised we feel these documents will be a valuable resource for all Parties to the Basel Convention.
