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The Secretariat received comments on the draft revised instruction manual for the 
implementation of the Basel Protocol on Liability and Compensation from Canada, Germany and the 
United Kingdom.  Attached is the comment received from the United Kingdom.  The comments of 
Canada and Germany are contained in annotated versions of the draft instruction manual and, therefore, 
for reasons of economy, the comments are not attached hereto.  For the comments of Canada and 
Germany, please refer to our website (http://www.basel.int/meetings/oewg/followup/frsetmain.php). 
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Comments submitted by the United Kingdom on the revised draft 
instruction manual for the implementation of the Basel Protocol on 
Liability and Compensation 
(based on document UNEP/CHW/OEWG/3/12 of 8 March 2004) 
 
 
General 
 
1. We believe that this version of the draft manual attached to the above document is a much improved 
version of previous drafts and are grateful to the Secretariat for the work that has been undertaken to incorporate 
earlier comments. 
 
2. There are two general comments that we would make in respect of this latest draft: 
 

(a) it does not appear to take due account of the requirements of States with dualist systems that 
require the domestic implementation of international obligations in order to give effect to them in that 
State’s national law; and 

 
(b) at times it has rather a discursive feel and gives the impression of being a manifesto for the 
Protocol rather than a manual designed to act as a tool to assist in its implementation. 

3. Under the UK legal systems, the provisions of international treaties are not directly applicable in 
national law or before national courts, but must generally be implemented into domestic law through statutory 
provisions (legislative implementing measures).  There are some exceptions where the courts have looked behind 
national implementing measures to the underlying treaty obligations and, indeed, others where courts have 
directly applied treaty provisions (usually in respect of human rights conventions), but in normal circumstances 
international obligations must be implemented into national law before they will have effect.  The Protocol 
would appear to fall within this latter category.  Consequently, those parts of the manual that suggest that no 
implementing measures are required or that judges should directly apply the Protocol’s requirements will need to 
be amended to take account of the requirements of dualist systems of law.  The manual does recognise the 
distinction between monist and dualist systems, but is not always consistent in its recognition of the latter.  
Detailed instances of this problem are given below. 

4. The manual is designed to assist Parties in their implementation of the Protocol.  Consequently, 
comments as to the benefits of becoming a Party may be better located in other policy documents or 
OEWG/COP decisions.  Particular reference is made to sections 9 and 10 in this regard.  Similarly, comparisons 
with the policies behind other international liability instruments (section 8), whilst of interest generally, may not 
be entirely appropriate for a document based on the requirements of particular Protocol provisions. 

5. A final and small point – it probably goes without saying that the document will need to be edited to 
remove any spelling or grammatical errors before it is finalised and ready for adoption.  
 
Specific comments 

Paragraphs 1.2.1 and 1.2.2 – the objective of the Protocol is contained in Article 1.  There are no secondary 
objectives, but rather consequences of that overarching objective.  Given that there is no legal recognition to any 
objectives,  principles or goals of prevention or compensation, these should instead be referred to as 
“consequences”. 

Final paragraph of section 1 – the Protocol will not, in the dualist system of the UK, “establish specific rules for 
operation within the domestic legal arena”. 

Article 2 (b) – the Courts will not generally consider the definitions of the Protocol but will instead have regard 
to the implementing national measures that may incorporate those definitions. 

Article 2 fish example – for “compensated” change to “compensated for”; for “fishes” change to “fish” and for 
“abandoning” replace with “introduction”. 
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Article 3 (d) last paragraph – it is stated that Article 11 agreements to not address liability matters, but they 
might in fact do so (indeed this is recognised in Article 3(7)(ii) of the Protocol. 

Article 4 (b) – implementing measures will be necessary in the UK to give effect to the requirements of strict 
liability. 

Article 5 (c) – we suggest that the words “or national law giving effect to it” be inserted between “this provision” 
and “can be applied”. 

Article 6(b) – again the national law giving effect to the provision will need to be interpreted by the national 
courts. 

The same applies for Articles 7(b) and 9(b). 

Article 12 – the commentary on the COP6 discussions on Annex B are probably better located in the section 
relating to Article 23 since Article 12 concerns the application of Annex B in its present form. 

Article 13 (b) – again, we will need to give effect to this obligation in our national rules on limitation periods. 

Article 14 (b) – it is not just Article 14(3) that requires the introduction of a national regulatory system 
(insurance document to accompany transboundary movement notification), but also the underlying requirement 
for insurance or financial guarantees. 

Article 18(b) – it will be for domestic courts to apply the national rules giving effect to the provision. 

Article 20 (d) – claims may be brought under provisions giving effect to the Protocol as well as under other 
provisions of domestic law.      

Article 21 (b) – again it will be for domestic courts to interpret and apply provisions giving effect to the Protocol 
rather than its provisions directly. 

3.1 Actions to be taken – given that the actions listed in accordance with Article 10(adoption of legislative, 
regulatory and administrative measures) are not exhaustive since dualist systems will need to introduce general 
national laws giving effect to the majority of the Protocol’s provisions, we suggest that “these measures shall 
be…“ be replaced by “these measures shall include…”. 

3.1 measure 8 – should also refer to putting judges and courts in a position to apply procedures giving effect to 
the Protocol.  

3.2 Obligation on operators, exporters or importers – it should be made clear that the obligations of the Protocol 
fall on its Parties, not on individual natural or legal persons.  Under a dualist system, the obligations on such 
entities arise from the national implementing measures giving effect to the Protocol. 

Section 6 first sentence – the Protocol will not be applied directly by courts and judges in the UK. 

Section 8 – if this section is to be retained, the references to the Cartagena Biosafety Protocol will need to be 
updated (i.e. it has now entered into force). 

UK Department for Environment Food and Rural Affairs (Legal Division B6 – Environment 
International) 

28 July 2004 

__________ 
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