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Legal matters

Note by the Secretariat

I. Illegal traffic: outline of an instruction manual for the legal
profession

1. By its decision OEWG-V/9, the Open-ended Working Group at its fifth session requested
“Parties to submit proposals for items that could be addressed in an instruction manual for the legal
profession on the prosecution of illegal traffic to the Secretariat by 31 July 2006”. Decision V/9 also
requested the Secretariat, among other things, “to prepare an outline of an instruction manual for the
legal profession on the prosecution of illegal traffic, based on submissions received from Parties, for
consideration by the Conference of the Parties at its eighth meeting”.

A. Implementation

2. The Secretariat received no submissions from Parties within the deadline set in
decision OEWG-V/9.

3. An outline of the draft manual for the legal profession is contained in the annex to the present
chapter.

B. Proposed action

4. The Conference of the Parties may wish to adopt a decision along the following lines:

The Conference of the Parties

1. Approves the outline of the instruction manual for the legal profession on the
prosecution of illegal traffic contained in document UNEP/CHW.8/6;

* UNEP/CHW.8/1.
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2. Requests the Secretariat to prepare, for submission to the Open-ended Working Group, a
draft instruction manual for the legal profession on the prosecution of illegal traffic based on the outline
as either a text document, a text document accompanied by a visual presentation or a self-learning CD-
ROM, commencing with the first option for which sufficient funding becomes available;

3. Calls upon Parties to make voluntary contributions for the preparation of the draft
instruction manual;

4. Requests the Open-ended Working Group to consider and approve the draft instruction
manual on behalf of the Conference of the Parties;

5. Agrees, upon approval by the Open-ended Working Group of the text of the draft
instruction manual, to include the approved text of the manual as appendix 6 to the Guidance Elements
for Detection, Prevention and Control of Illegal Traffic in Hazardous Wastes;

6. Requests the Secretariat, in collaboration with the Basel Convention regional centres, to
continue to assist Parties, particularly developing countries and countries with economies in transition,
in implementing the guidance elements at the national level, including the development of national
contingency plans;

7. Also requests the Secretariat to continue its efforts to organize further training seminars
in cooperation, where feasible, with other international organizations, agencies or programmes to assist
Parties, particularly developing countries and countries with economies in transition, in implementing
the guidance elements;

8. Calls upon all Parties and organizations in a position to do so to make financial or
in-kind contributions for the organization of such training seminars.

Annex to chapter I

Manual on illegal traffic for the legal profession: outline of proposed
sections and contents1

1. Why is the implementation and enforcement of environmental law rules different? This section
will include a description of the particularities of environmental rules and principles (the
interdisciplinary approach, scientific uncertainty, preventive action, the precautionary principle, etc.),
as well as of the special nature of environmental damage (interdependency, transfrontier effects, etc.).

2. What do judges, prosecutors, and other legal officers need to know about the Basel Convention?
This section will include general background information on the Convention and its procedures and, in
particular, the legal requirements flowing from the Convention’s obligations.

3. Illegal traffic of hazardous wastes and other wastes. This section will include a description of
what constitutes illegal traffic of hazardous wastes as defined under the Basel Convention and of the
most common infractions.

4. Investigating and prosecuting a suspected case of illegal traffic of hazardous wastes and other
wastes. This section will include a description of the steps to be followed by prosecutors and other
enforcement officers in building a case to address an alleged offence of illegal trafficking, including,
inter alia, investigation; the task force approach; evidence gathering, handling and storage; and safety
measures required. It will be noted that different legal systems may impose different requirements and,
accordingly, examples of some national laws and procedures giving effect to these obligations will be
included to highlight the different approaches.

1 This manual is intended to supplement, among other things, the Training Manual on Illegal Traffic that
was adopted at the fifth meeting of the Open-ended Working Group of the Basel Convention in decision
OEWG-V/9. As a result, where similar issues are described, cross-reference will be made to the relevant sections in
the Training Manual on Illegal Traffic to avoid duplication.
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5. Judging a case of alleged illegal traffic of hazardous wastes and other wastes. This section will
include a description of the special issues that environmental cases present, including, inter alia, types
of action (civil, administrative, criminal); locus standi; timeliness of action; burden and standard of
proof, expertise required; scientific uncertainty. It will be noted that different legal systems may impose
different requirements and, accordingly, examples of some national laws and procedures giving effect
to these obligations will be included to highlight the different approaches.

6. Remedies and enforcement of judicial decisions. This section will include a description of
potential penalties for illegal traffic of wastes including sanctions, penalties, restitution and
remediation, quantification or valuation of damage, as well as potential mechanisms to ensure
compliance with judicial decisions at the national level. It will be noted that different legal systems may
impose different requirements and, accordingly, examples of national laws and procedures giving effect
to these obligations will be included to highlight the different approaches.

7. Appendix: Legislative, administrative and other measures required for implementing and
enforcing the obligations established by the Basel Convention. The appendix will include a checklist for
the preparation of national legislation for the implementation of the Basel Convention developed by the
Secretariat, in consultation with the Implementation and Compliance Committee of the Basel
Convention, pursuant to decision VII/32 on the guidelines for the preparation of national legislation for
implementation of the Basel Convention adopted at the seventh meeting of the Conference of the Parties
to the Basel Convention.
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II. Protocol on Liability and Compensation

5. In decision VII/28, adopted by the Conference of the Parties at its seventh meeting, the
Conference requested the Secretariat:

(a) To continue its work on organizing workshops to address aspects of and obstacles to the
process of ratification of or accession to the Convention’s Protocol on Liability and Compensation for
Damage resulting from Transboundary Movements of Hazardous Wastes and their Disposal;

(b) To continue consultations with relevant institutions and to report thereon to the Open-
ended Working Group regarding the options that may be available with respect to the requirement of
insurance, bonds or other financial guarantees and the financial limits under the Protocol on Liability
and Compensation;

(c) To provide legal and technical assistance to Parties who require such assistance for the
implementation of the Protocol;

(d) Upon approval by the Open-ended Working Group, to publish the instruction manual on
implementation of the Protocol in all official United Nations languages and to disseminate it widely;

(e) To update the instruction manual on a regular basis by the addition, as annexes to the
instruction manual, of copies of domestic laws and regulations and case studies relating to the
implementation of the Protocol submitted by Parties.

A. Implementation

1. Workshops on the Protocol on Liability and Compensation

6. The Secretariat organized a regional workshop aimed at promoting ratification of the Protocol
on Liability and Compensation in Central and Eastern European countries in Warsaw, Poland, from 18
to 20 January 2006, with the Basel Convention Regional Centre for Training and Technology Transfer
for Central and Eastern Europe in Bratislava and with the financial support of the Technical Assistance
and Information Exchange Instrument of the European Commission. The report of that workshop is
contained in document UNEP/CHW.8/INF/16.

7. The Secretariat also organized a regional workshop aimed at promoting ratification of the
Protocol on Liability and Compensation for South-east Asian countries, which was held in Yogyakarta,
Indonesia, from 16 to 18 May 2006 with the Basel Convention Regional Centre for Training and
Technology Transfer for South-east Asia in Jakarta and with the financial support of the Government of
Switzerland. The report of that workshop is contained in document UNEP/CHW.8/INF/16/Add.1.

8. At the time of writing, the Secretariat was finalizing preparations with the Basel Convention
Regional Centre for Training and Technology Transfer for the Arab States in Cairo for a regional
workshop aimed at promoting ratification of the Protocol by Arab-speaking countries from 30 October
to 1 November 2006. The workshop is to be funded by contributions received from the Government of
Finland for the regional centre. The report of that workshop will be made available as document
UNEP/CHW.8/INF/16/Add.2.

9. The Secretariat continues to approach donors in order to secure funding for future workshops in
the Caribbean region, French-speaking Africa and the South Pacific region.

2. Financial guarantees and financial limits under the Protocol

10. By its decision OEWG-IV/7, the Open-ended Working Group at its fourth session requested
“the Secretariat to report to the Open-ended Working Group at its fifth session on the options that may
be available with respect to the requirement of insurance, bonds or other financial guarantees and the
financial limits established under the Protocol resulting from its consultations with relevant
institutions”.
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11. Pursuant to the decision, the Secretariat reviewed comments on obstacles to ratification of the
Protocol relating to insurance, bonds or other financial guarantees and the financial limits established
under the Protocol made by participants at the regional workshops on the Protocol held in Central
America, South America, English-speaking Africa and Central and Eastern Europe. The Secretariat
subsequently undertook research and consulted relevant bodies to identify mechanisms which might
address the concerns expressed. The Secretariat produced a note on this matter which was submitted for
the consideration of the Open-ended Working Group at its fifth session
(UNEP/CHW/OEWG/5/2/Add.7).

12. The Open-ended Working Group, by its decision OEWG-V/11, invited “Parties to identify
whether there are specific concerns or considerations with regard to the adequacy of the financial limits
laid down in annex B of the Basel Convention Protocol on Liability and Compensation for Damage
Resulting from Transboundary Movements of Hazardous Wastes and their Disposal and request[ed] the
Secretariat to invite submissions from Parties on such specific concerns and considerations, by 31 July
2006, and to transmit those submissions to the Conference of the Parties at its eighth meeting”. The
decision also invited “Parties to provide comments to the Secretariat by 31 July 2006 on which of the
possible mechanisms for providing financial guarantees required under the Protocol described in section
B of the note by the Secretariat2 should be further explored by the Secretariat”.

13. At the time of the preparation of the present document, the Secretariat had received only one
response to this invitation for submissions, which is contained in document UNEP/CHW.8/INF/17. The
response proposed that submissions be invited from Parties on specific concerns and considerations
relating to the definition of States of transit in annex A of the Protocol, the difficulties in evidencing
illegal traffic for the purposes of the Protocol and the adequacy of the financial limits laid down in
Annex B of the Protocol. The submission further noted that the Secretariat should further elaborate on
possible financial guarantee mechanisms which could assist the application of annex B and that it could
encourage the “insurance industry in developed countries and other developing countries to keep
developing their business with regard to the Protocol”.

3. Instruction manual for the implementation of the Protocol on Liability and Compensation

14. By its decision OEWG-IV/7, the Open-ended Working Group at its fourth session approved the
instruction manual as amended, while agreeing that it did not constitute a legal interpretation of the
Protocol. Since its adoption, the Secretariat has placed the instruction manual on the Convention
website and has used it as a resource in undertaking the above-mentioned regional workshops aimed at
promoting ratification of the Protocol in Poland and Indonesia. The Secretariat continues to seek
voluntary contributions to support wider dissemination of the manual.

4. Questionnaire regarding incidents, as defined under article 2, paragraph 2 (h) of the Protocol on
Liability and Compensation

15. The Open-ended Working Group has forwarded for consideration and possible adoption by the
Conference of the Parties at its eighth meeting a draft decision on the implementation of decision V/32
which includes a questionnaire on the term “incident” as defined under article 2, paragraph 2 (h), of the
Protocol on Liability and Compensation. The proposed decision is contained in part III of the present
note.

B. Proposed action

16. The Conference of the Parties may wish to adopt a decision along the following lines:

The Conference of the Parties

1. Calls upon all Parties and organizations that are in a position to do so to make financial
or in-kind contributions for the organization of workshops for addressing various aspects of and
obstacles to the process of ratification of or accession to the Basel Convention Protocol on Liability and
Compensation for Damage Resulting from Transboundary Movements of Hazardous Wastes and their
Disposal and the wider dissemination of the instruction manual on the implementation of the Protocol;

2 UNEP/CHW/OEWG/5/2/Add.7.
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2. Requests the Secretariat to continue its work on organizing workshops to address aspects
of and obstacles to the process of ratification of or accession to the Protocol should funding be
forthcoming;

3. Requests the Secretariat to publish the instruction manual on implementation of the
Protocol in all official United Nations languages and to disseminate it widely, subject to the availability
of funds;

4. Further requests the Secretariat to update the instruction manual on a regular basis by
the addition, as annexes to the instruction manual, of copies of domestic law and case studies relating to
the implementation of the Protocol submitted by Parties;

5. Invites Parties to submit comments to the Secretariat, by [date] on specific concerns and
considerations relating to the definition of States of transit in annex A of the Protocol, the difficulties in
evidencing illegal traffic for the purposes of the Protocol and the adequacy of the financial limits laid
down in annex B of the Protocol;

6. Requests the Secretariat, based on consultations with relevant institutions, to elaborate
further on three of the options that may be available with respect to the requirement of insurance, bonds
or other financial guarantees as presented in its note,3 ensuring that at least one option explored provides
guidance on steps that could be taken at the national level, that another explores steps that could be
taken at the international level and that a third explores steps that could be taken at the regional level,
and to report to the Open-ended Working Group on its findings;

7. Further requests the Secretariat to prepare a study, subject to the availability of
resources, on the adequacy of the financial limits established under the Protocol;

8. Calls upon States and others to make financial or in-kind contributions to support the
preparation of the study referred to in the preceding paragraph;

9. Also requests the Secretariat, subject to receipt of voluntary contributions for the
purpose, to arrange a meeting to facilitate consultations on mechanisms to meet the requirement of
insurance, bonds or other financial guarantees, comprising 12 representatives from industry and relevant
international or regional organizations and two representatives from each United Nations regional
group, with a view to considering the feasibility of such mechanisms to meet the requirements of article
14 of the Protocol, and requests the Secretariat to report to the Conference of the Parties at its ninth
meeting on the outcomes of those consultations;

10. Calls upon States to provide voluntary funding for the organization of the consultations
referred to in paragraph 9 above;

11. Calls upon Parties to continue to consult at the national and regional levels with a view
to determining suitable mechanisms for providing insurance, bonds or other financial guarantees, with
particular reference to the differing needs of different regions and industries.

III. Draft decisions forwarded by the Open-ended Working Group at its
fifth session to the Conference of the Parties for consideration and
possible adoption

17. The following draft decisions were previously issued in annex II to the report of the fifth session
of the Open-ended Working Group (UNEP/CHW/OEWG/5/5).

VIII/[ ]: Implementation of decision III/1

The Conference of the Parties,

Recalling its decision VII/23 on the implementation of decision III/1, entitled “Amendment to
the Basel Convention”,

1. Welcomes the recent ratification, acceptance, formal confirmation, approval or accession
by several Parties with respect to the amendment contained in decision III/1;

3 UNEP/CHW/OEWG/5/2/Add.7.
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2. Strongly appeals to Parties to the Convention to expedite the process of ratification,
acceptance, formal confirmation, approval or accession with respect to the amendment to facilitate its
entry into force at the earliest opportunity;

3. Also strongly appeals to States that are not Party to the Basel Convention to expedite the
process of ratification, acceptance, approval or accession with respect to the Basel Convention and its
amendments.

VIII/[ ]: Implementation of decision V/32

The Conference of the Parties,

Recalling its decision V/32 concerning the enlargement, on an interim basis, of the scope of the
Trust Fund to Assist Developing Countries and Other Countries in Need of Technical Assistance in the
Implementation of the Basel Convention (Technical Cooperation Trust Fund),

Recalling also its decisions VI/14 and VII/29 concerning the interim guidelines for the
implementation of decision V/32 on enlargement of the scope of the Technical Cooperation Trust Fund,
and recalling in particular that Parties and the Secretariat are to keep under review the possibilities for
improving the existing mechanism or, if necessary, the establishment of a new mechanism for providing
assistance in cases of emergency and compensation for damage resulting from incidents arising from
transboundary movements of hazardous wastes and other wastes and their disposal, as provided for and
adopted in paragraph 4 of decision VI/14,

1. Observes that, pursuant to part 3 of the interim guidelines for the implementation of
decision V/32, assistance may be provided for projects for the development of capacity-building,
transfer of technology and putting in place of measures to prevent accidents and damage to the
environment caused by transboundary movements of hazardous wastes and other wastes and their
disposal, including for the development of emergency response and contingency plans, and reiterates its
invitation to developing countries and countries with economies in transition that are Parties to the
Basel Convention to submit project proposals to that effect;

2. Urges Parties to provide contributions to the Technical Cooperation Trust Fund to
support the activities referred to in parts 1, 2 and 3 of the interim guidelines and agrees that any
contributor may specify that its contributions be used for purposes specified in parts 1, 2 or 3 of the
interim guidelines;

3. Invites Parties to submit to the Secretariat, before 31 January 2007, responses to the
questionnaire set forth in the appendix to the present decision regarding incidents, as that term is
defined under article 2, paragraph 2 (h), of the Protocol on Liability and Compensation for Damage
Resulting from Transboundary Movements of Hazardous Wastes and their Disposal;

4. Requests the Secretariat to report on the responses received under paragraph 3 above to
the Open-ended Working Group and requests the Open-ended Working Group to review those
responses.

Appendix to decision VIII/[ ]

Questionnaire regarding incidents, as defined under article 2, paragraph 2 (h), of
the Protocol on Liability and Compensation

The term ”incident”, as used in this questionnaire, means any occurrence, or series of
occurrences having the same origin, that causes damage or creates a grave and imminent threat of
causing damage.

The terms “hazardous wastes and other wastes”, “transboundary movement” and “disposal” are
used here according to their definitions in articles 1 and 2 of the Basel Convention. Transboundary
movement includes illegal traffic.

Have you encountered any incidents arising from transboundary movements of hazardous and
other wastes and their disposal…
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1. … that have caused loss of life or
personal injury?

Yes.

No. Go to question 2.

If yes,
how many of such incidents?

….………….
Please attach, with regard to each incident, a brief
factual description of what occurred and of the loss
of life or personal injury. Please indicate also, with
regard to each incident, to what extent loss of life or
personal injury was not compensated for by the
existing mechanism providing assistance in cases of
emergency and compensation for damage.

2. … that have caused loss of or damage to
property?

Yes

No. Go to question 3.

If yes,
how many of such incidents?

….………….
Please attach, with regard to each incident, a brief
factual description of what occurred, of the loss of
or damage to property and of who owned the
property lost or damaged (e.g. the importer, the
exporter, the disposer, third parties…). Please
indicate also, with regard to each incident, to what
extent loss of or damage to property was not
compensated for by the existing mechanism
providing assistance in cases of emergency and
compensation for damage.

3. … that have caused loss of income
directly deriving from an economic
interest in any use of the environment,
incurred as a result of impairment of the
environment?

Yes.

No. Go to question 4.

If yes,
how many of such incidents?

….………….
Please attach, with regard to each incident, a brief
factual description of what occurred and of the
resulting loss of income. Please indicate also, with
regard to each incident, to what extent there was
loss of income (taking into account costs and
savings as a result of the incident) not compensated
for by the existing mechanism providing assistance
in cases of emergency and compensation for
damage.

4. … that have resulted in the taking or
planned taking of measures for
reinstatement4 of the impaired
environment?

Yes.

No. Go to question 5.

If yes,
How many of such incidents?

….………….
Please attach, with regard to each incident, a brief
factual description of what occurred and of the
preventive measures taken. Please indicate also,
with regard to each incident, to what extent there
were costs resulting from these measures that were
not compensated for by the existing mechanism
providing assistance in cases of emergency and
compensation for damage.

4 “Measures of reinstatement” are any reasonable measures to assess, reinstate or restore damaged
components of the environment (taken by whoever is entitled to do so under domestic law).
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5. … that have resulted in the taking of
preventive measures5?

Yes.

No. You have finished
this questionnaire.

If yes,
how many of such incidents?

….………….
Please attach, with regard to each incident, a brief
factual description of what occurred and of the
preventive measures taken. Please indicate also,
with regard to each incident, to what extent there
were costs of these preventive measures, or loss or
damage caused by the latter (provided the damage
arises out or results from the hazardous properties of
the waste involved), not compensated for by the
existing mechanism providing assistance in cases of
emergency and compensation for damage.

VIII/[ ]: National legislation and other measures adopted by Parties to
implement the Basel Convention

The Conference of the Parties,

1. Encourages Parties to continue to provide the Secretariat with the texts of national
legislation and other measures adopted by them to implement the Basel Convention and notes in that
regard that, under article 4, paragraph 4, and article 9, paragraph 5, of the Convention, such measures
include appropriate national/domestic legislation to prevent and punish illegal traffic;

2. Urges Parties to fulfil their obligations under article 9, paragraph 5, of the Basel
Convention, in particular:

(a) To promulgate, update or develop stringent legislation on the control of transboundary
movements of hazardous wastes;

(b) To incorporate in their national legislation appropriate sanctions or penalties for illegal
traffic in hazardous wastes and other wastes covered by the Basel Convention;

3. Requests the Secretariat to continue to maintain a collection of national legislation and
other measures adopted by Parties to implement the Basel Convention, including measures to prevent
and punish illegal traffic, and to make such measures available on the Convention website;

4. Requests the Secretariat, subject to availability of funding, to organize regional or
subregional training workshops, in collaboration with the Basel Convention regional centres, on the
development and formulation of national legislation, taking into account the difficulties identified by
Parties relating to the development of national legislation during the implementation of the 2005–2006
work programme of the Committee for Administering the Mechanism for Promoting Implementation
and Compliance of the Basel Convention;

5. Urges all Parties and organizations that are in a position to do so to make financial or
in-kind contributions for the organization of workshops on the development and formulation of national
legislation;

6. Requests the Secretariat to continue to provide advice and assistance on national
legislation to Parties upon request.

5 “Preventive measures” are any reasonable measures taken by any person in response to an incident to
prevent, minimize or mitigate loss or damage, or to effect environmental clean-up.
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VIII/[ ]: National definitions of hazardous wastes

The Conference of the Parties,

Recalling its decision VII/33,

1. Requests Parties which have not yet provided the Secretariat with any of the information
required under article 3 of the Convention to provide such information as soon as possible and to report
any subsequent significant change in that information using the standardized reporting format for
reporting under article 3 of the Convention;

2. Also requests Parties, when providing such information to the Secretariat, to make
reference to the relevant Convention provision to avoid ambiguity;

3. Requests the Secretariat to assist Parties in ensuring that information notified is up to
date and as clear as possible to facilitate each Party’s understanding of other Parties’ national definitions
of hazardous wastes;

4. Also requests the Secretariat to make available on its website the information received
from Parties pursuant to article 3 of the Convention and, within available resources, to make such
information available in the six official languages of the Convention;

5. Further requests the Secretariat to report to the Conference of the Parties at its ninth
meeting on the implementation of the present decision.

VIII/[ ]: Article 11 agreements and arrangements

The Conference of the Parties,

1. Calls upon Parties to notify the Secretariat of bilateral, multilateral or regional
agreements or arrangements which they have concluded, as required under paragraph 2 of article 11 of
the Convention, and invites Parties to transmit the full texts of such agreements or arrangements to the
Secretariat;

2. Requests the Secretariat to communicate with the Parties with a view to obtaining
notifications and full texts of such agreements or arrangements and to publish such texts on the Basel
Convention website in order to provide a useful information resource for Parties, other States and other
stakeholders.

__________________


