
Community, Farmers� and Breeders� Rights in

Southern Africa: Towards a Framework for a Sui

Generis Policy and Legislation



ii

Community, farmers� and breeders� rights in Southern Africa: towards a framework for a sui generis policy and legislation

IUCN � The World Conservation Union

Founded in 1948, IUCN – The World Conservation Union – brings brings together 78 states,

112 government agencies, 735 NGOs, 35 affiliates, and some 10 000 scientists and experts

from 181 countries in a unique worldwide partnership.

As a union, IUCN seeks to influence, encourage and assist societies across the world to

conserve the integrity and diversity of nature and to ensure that any use of natural resources

is equitable and ecologically sustained. A central secretariat co-ordinates the IUCN programme

and serves the union membership, representing their views on the world stage and providing

them with the strategies, services, scientific knowledge and technical support they need to

achieve their goals. Through the six commissions, IUCN draws together some 10 000 expert

volunteers in project teams and action groups. The union has helped many countries to

prepare National Conservation Strategies, and demonstrates the application of its knowledge

through the field projects it supervises. Above all, IUCN seeks to work with its members to

achieve development that is sustained and that provides a lasting improvement in the quality

of life for people all over the world.

Operations are increasingly decentralized and are carried forward by an expanding network of

regional and country offices, located principally in developing countries.

The World Conservation Union builds on the strengths of its members, networks and partners

to enhance their capacity and to support global alliances to safeguard natural resources at local,

regional and global levels.

IUCN � Regional Office for Southern Africa (IUCN ROSA)

The IUCN Regional Office for Central Africa was established in Zimbabwe in 1987 to serve

the Southern Africa region and the Southern Africa Development Community (SADC) in the

development of modern skills of conservation and natural resources management. IUCN ROSA

co-ordinates such regional service to over 70 members in eleven countries through its regional

support programmes, regional networks, and its country offices in Botswana, Mozambique,

Zambia and South Africa.

IUCN ROSA seeks to support and complement its membership and their own priorities. The

underlying objective in all IUCN ROSA’s activities and programmes is capacity-building and

catalysing action. Development, co-ordination and supporting programmatic partnerships is

the preferred operational mechanism supporting this objective. Additional services include

the provision of objective and scientifically based advisory services and technical assistance,

training inputs and programmes, and for a national and inter-regional dialogue, networking,

debate, and conflict resolution.

At the regional level, IUCN ROSA spearheads the World Conservation Union’s secretariat,

membership and commissions in common purpose within the framework of the union’s

mission.



Community, Farmers� and Breeders� Rights in

Southern Africa: Towards a Framework for a Sui

Generis Policy and Legislation

Edited by Cecil Machena and Gracian Banda



iv

Community, farmers� and breeders� rights in Southern Africa: towards a framework for a sui generis policy and legislation

Published by: IUCN – The World Conservation Union
(Regional Office for Southern Africa)

Sponsored by: The Royal Netherlands Government

Copyright: IUCN – The World Conservation Union, 2002

This publication may be produced in whole or in part and in any form for
education or non-profit uses, without special permission from the
copyright holder, provided acknowledgement of the source is made. IUCN
would appreciate receiving a copy of any publication which uses this
publication as a source.

No use of this publication may be made for resale or other commercial
purposes without the prior written permission of IUCN.

The views expressed in this publication do not necessarily reflect those
of IUCN or of the sponsors of this publication.

Citation: C. Machena and G. Banda (2002) Community, Farmers’ and Breeders’
Rights in Southern Africa: Towards a Framework for a Sui Generis
Policy and Legislation. (IUCN-ROSA, Harare)

ISBN: 1 77931 000 5

Design and Typeset:Fontline Electronic Publishers

Cover Design: Inkspots, Harare

Cover Photograph: IUCN Photographic Library

Printed in Zimbabwe by Conlon Printers, Harare

Available from: IUCN – Regional Office for Southern Africa, 6 Lanark Road, Box 745,
Harare, Zimbabwe



v

Contents

List of Tables ........................................................................................................... vi

Acknowledgements ................................................................................................ vii

Acronyms used in the text ....................................................................................... ix

List of authors ..........................................................................................................xi

Introduction – Cecil Machena and Gracian Banda .............................................xiii

Part 1: Community Rights and Indigenous Knowledge Systems .................... 1

1. Incorporating customary law and indigenous knowledge in forest

management: the case of Kabompo forest in the north-western province

of Zambia – Marylin D. Takawira .....................................................................3

2. A legal perspective for facilitating women’s participation in forestry

management in Zimbabwe: a case study of the Mafungabusi forest

in Gokwe (Zimbabwe) – Rejoice Muwadzuri ...................................................25

3. Securing sustainable livelihoods: developing an appropriate regime to

protect community rights to biodiversity – Mariam Mayet ............................57

4. Sharing benefits – Trygve Berg .......................................................................71

Part II: Policy and Legislative Guidelines for Benefit-sharing ....................... 79

5. Farmers’ and breeders’ rights – Bella Mpofu ..................................................81

6. Policy and legislative guidelines on benefit sharing – Langford Chitsike .....91

7. Community, farmers’ and breeders’ rights in Africa: towards a legal

framework for sui generis legislation – Patricia Kameri-Mbote ...................101

8. An analysis of the african model legislation for the protection of the

rights of local communities, farmers and breeders, and for the

regulation of access to biological resources – Langford Chitsike ................129

Part III: Elements for a Sui Generis Model for Plant Variety Protection

for SADC .............................................................................................. 145

9. Intellectual property rights and genetic resources: guidelines for

developing sui generis national policies and legislation to promote

community and farmers’ interests in southern Africa – Langford Chitsike ..147



vi

Community, farmers� and breeders� rights in Southern Africa: towards a framework for a sui generis policy and legislation

10. Summary of issues and recommendations from the sub-regional workshop on

the implications of CBD, TRIPS, IUPGRFA and the GPA – T.A. Mushita. .....169

References .............................................................................................................187

Bibliography ..........................................................................................................195

Cases.....................................................................................................................196

List of tables

Summary of country progress reports ...................................................................173

CBD framework action plan ...................................................................................175

TRIPS framework action plan ................................................................................180

GPA framework action plan ...................................................................................183

IUGRFA framework action plan .............................................................................185



vii

Acknowledgements

This book is the outcome of the FAO/IUCN Regional Workshop on Community,

Farmers’ and Breeders’ Rights. The workshop was held in Nyanga, Zimbabwe between

October 29 and November 1 2000. The objective of the workshop was to produce

policy and legislative guidelines on sui generis systems focussing on community,

farmers’ and breeders’ rights. Such systems are needed to protect biological resources

in the SADC region, which are coming under increasing threats of bio-piracy from

developed countries. The Guidelines on Policy and Legislation were produced within

the framework of, and in compliance with, the Convention on Biological Diversity

(CBD), the Trade-Related Aspects of Intellectual Property Rights (TRIPS), and the

International Undertaking on Plant Genetic Resources for Food and Agriculture

(IUPGRFA). The proceedings of the workshop and the guidelines formulated from the

workshop have been published separately. This volume contains research papers

which were commissioned as resource materials for the workshop. It also includes

other research papers which were produced as part of IUCN ROSA Environmental

Law Project .

Acknowledgements go to the following people: Mr T.A. Mushita, Dr L.T. Chitsike,

Professor T. Berg, Ms M. Mayet, Dr P. Kameri-Mbote, Ms M. D. Takawira, Ms R.

Muwadzuri and Dr B. Mpofu whose contributions constitute the various chapters

that make up this book.

The Regional Workshop was made possible by the FAO-LinKS Project which is

financially supported by the Government of Norway and IUCN-ROSA’s Project on

Strengthening Environmental Law in Southern Africa funded by the Netherlands

Government. Any errors or omissions are entirely the responsibility of the individual

authors and neither the donors nor the publishers may be held liable.

Thanks are extended to members of the Co-ordinating Committee who organized the

workshop and contributed to the preparation of this book. The Committee comprises

Gracian Banda (IUCN-ROSA), J.Z.Z. Matowanyika (FAO-LinKS), A. Mushita (CTDT)

and Dr Chitsike.





ix

Acronyms used in the text

ABS Access Benefit-Sharing

ARIPO African Regional Industrial Property Organization

BSP Biodiversity Support Programme

CBD Convention on Biological Diversity

CBNRM Community Based Natural Resources Management

CEDAW Convention on the Elimination of all Forms of Discrimination Against
Women

CGIAR Conservative Group on Industrial Agricultural Research

CIAT International Centre for Tropical Agriculture

CTDT Community Technology Development Trust

CTE Committee on Trade and Environment

DI Distinct and Identifiable

DO Distinct and Original

DUS Distinct, Uniform and Stable

EIA Environmental Impact Assessment

ELMS Environment and Land Management Sector

FANR-DU Food, Agriculture and Natural Resources Development Unit

FAO Food and Agriculture Organization

FAO-LinKS Food and Agricultural Organization Project on Gender, Biodiversity

and Local Knowledge Systems for Rural Development in Southern

Africa

FR Farmers’ Rights

FSTCU Forestry Sectors Technical Co-ordination Unit

GATS General Agreement on Trade and Services

GATT General Agreement on Tariffs and Trade

GEF Global Environment Facility

GMO Genetically Modified Organisms

GPA Global Plan of Action

GRZ Government of the Republic of Zambia

ICLARM International Centre for Living Aquatic Resources

IFAD International Fund for Agricultural Development

IMF International Monetary Fund

IPR Intellectual Property Rights



x

Community, farmers� and breeders� rights in Southern Africa: towards a framework for a sui generis policy and legislation

IPGRI International Plant and Genetic Resources Institute

IUCN World Conservation Union

IUCN-ROSA World Conservation Union-Regional Office for Southern Africa

IUPGRFA International Undertaking on Plant Genetic Resources for Food and

Agriculture

MATS Mutually Agreed Terms

MEA Multilateral Environmental Agreements

NCA National Competent Authority

NEAP National Environmental Action Plan

NEMA National Environment Management Authority

NGO Non-Governmental Organization

NIS National Information System

NISCB National Inter-Sectoral Co-ordination Body

OAU Organization of African Unity

PBR Plant Breeders’ Rights

PGR Plant Genetic Resources

PGRC Plant Genetic Resources Centre

PGRFA Plant Genetic Resources for Food and Agriculture

PIC Prior Informed Consent

PVP Plant Variety Protection

RCZ Research Council of Zimbabwe

RDC Rural District Councils

SADC Southern African Development Community

SNV Netherlands Development Organization

SPGRC SADC Plant Genetic Resources Centre

TAB Technical Advisory Body

TRIPS Trade-Related Aspects of Intellectual Property Rights

TRR Traditional Resources Rights

UDHR Universal Declaration of Human Rights

UNEP United Nations Environmental Programme

UPOV International Union for the Protection of New Plant Varieties

WCED  World Conference on Environment and Development

WIPO World Intellectual Property Organization

WTO World Trade Organization

ZDCP Zimbabwe Decentralized Co-operation Programme

ZERO ZERO-Regional Environmental Organization



xi

List of Authors

Gracian Banda, Environmental Law Programme Officer, IUCN ROSA, P O Box 745,

Harare, Zimbabwe.

Trygve Berg, Centre for International Development, Noragric, Agriculture, University

of Norway, P O Box 5001, N-1432 Aas, Norway.

Langford T. Chitsike, Department of Geography, University of Zimbabwe, P O Box

MP 176, Mt Pleasant, Harare, Zimbabwe.

Patricia Kameri-Mbote, African Centre for Technology Studies, P O Box 45917, Nairobi,

Kenya.

Cecil Machena, Director, Africa Resources Trust, 3 Allan Wilson Avenue, Belgravia,

Harare, Zimbabwe.

Mariam Mayet, Freelance Environmental Lawyer, 13 The Braids, Emmarentia, South

Africa.

Bella Mpofu, Director, Seed Services, Department of Research and Specialist Services,

Ministry of Agriculture, Harare, Zimbabwe.

Andrew Mushita, Director, Community Technology Development Trust, 286 Northway,

Prospect, P O Box 7232, Harare, Zimbabwe.

Rejoice Muwadzuri, Research Assistant, IMERCSA, 13 Downes Avenue, Belgravia,

Harare, Zimbabwe.

Marilyn D. Takawira, Research Assistant, IUCN Regional Office for Southern Africa,

6 Lanark Rd, P O Box 745, Harare, Zimbabwe.





xiii

Introduction

Cecil Machena and Gracian Banda

Over millennia, communities have actively cultivated agro-biodiversity through cross

breeding and the selection of crop varieties for desired traits. This has involved

investment in planning, research and care and, above all, the detailed study and

appreciation of environmental complexity. Over decades traditional farmers have

generated a wealth of diverse experience in agricultural biodiversity, as each region of

the world has its own distinct agro-biodiversity. Traditional communities were able to

understand wild biodiversity as they lived off it. The relationship between rural

communities, land, and natural resources is thus intricate, complex and multi-

dimensional.

The knowledge developed by traditional rural societies in the management of both

wild and agro-biodiversity, was not sold as a commodity. Knowledge and experience

were communally owned, just as information and genetic material were shared freely

between farmers. Knowledge, innovation and experience were integral to the community

and critical to its survival from generation to generation. A number of unfortunate

developments changed this arrangement.

The adaption of the Union for the Protection of New Plant Varieties (UPOV) in 1961 is

one key event that has eroded the role of communities in the management of genetic

resources. Through UPOV corporate interests claimed Intellectual Property Rights

(IPRs) on new technologies and new products. UPOV failed to allow for the

contribution to knowledge by local communities in the evolution of genetic resources.

Until the negotiation and accession of the Convention on Biological Diversity (CBD),

a recent event, northern corporate interests tapped freely into biodiversity including

agRo-biodiversity on the basis that it was part of the common heritage of mankind.

Another key event that has negatively impacted on traditional natural resource

conservation systems and traditional knowledge was colonialism. Widespread in

southern Africa, colonialism brought about massive racially biased expropriations of

land and natural resources from indigenous communities and centralized their

management. The unfortunate irony is that post-colonial governments perpetuated

the colonial legacy, undermining indigenous and customary tenure systems. Efforts

to reverse the trend have been less than wholehearted.
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The problem is that northern corporate interests, who protected their technologies

and new products through intellectual property rights, made enormous gains from

indigenous knowledge and genetic material/agro-biodiversity developed by traditional

communities, but failed both to acknowledge their value and compensate the

communities. The latter also took a long time to recognize the value of their experience

and indigenous knowledge systems which existed decades before private rights were

conferred on these. A framework must therefore be developed within which (i) the

rights of the State and those of indigenous and local communities will be clarified, (ii)

an appropriate system for documenting and recording traditional knowledge will be

developed, and (iii) a fair system of compensation will be set in place.

There is now an active debate about the issues of community rights and how these

can be protected. The discussion presented in the chapters in this book, marks an

effort by the Southern African Development Community (SADC) to contribute to this

debate, and more importantly, to develop a sui generis system that will be applicable

to the sub-region. A concerted effort is being made to tackle this complex subject on

a regional basis. Much of the biodiversity of the region is shared between states and

a collaborative approach may realize some positive results.

Part I looks at community issues: the dependence, stewardship, roles and

responsibilities of rural communities, including women, regarding natural resources.

It considers how communities have developed and accumulated a broad technological

knowledge base with which to conserve and make sustainable use of biological

resources. Colonial governance systems unfortunately often saw this intricate

association between communities and their natural resources as primitive or

destructive, and sought to actively change practise in the name of ‘civilization’. Post-

colonial governments continued with this legacy by utilizing conservation techniques

that alienated communities from the resources on which they are dependent

economically, socially, culturally and spiritually.

Marylin Takawira, through a case study in Kabompo and Mufumbwe Rural District

Councils in Zambia, looks at how a colonial government grabbed land, forced relocation

of native populations, expropriated their natural resources, and centralized their

management. These unfortunate events weakened the role of traditional leaders who

had been held in high esteem by their subjects and who enforced customary laws.

Traditional tenurial systems and institutions effective in natural resources management

were undermined by the colonial systems. The fundamental weakness of the colonial

approach is that its policy makers saw conservation of natural resources as their

primary goal and assigned native peoples to the periphery as enemies of the
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environment. Takawira emphasizes how much is to be gained by integrated traditional

knowledge systems with ‘western models’ of management.

Rejoice Muwadzuri uses a case study of Mafungabusi forest in Gokwe district in

Zimbabwe to mainstream gender in forestry management from a policy and legal

perspective. Muwadzuri notes the intimate relationship that women have with forestry

and forest products through their biologically and historically assigned role as agents

of reproduction. She points out that the policy and legal framework for forestry

management in the SADC region, including Zimbabwe, reflects split gender

responsibilities: women are responsible for production and reproduction for the family

and society; men have development responsibilities. Hence they make development

related decisions, including those of forestry management, while women make decisions

about household production and reproduction and are merely users and stewards of

forestry products. The result is that the users of forestry products, who have

knowledge relevant to forestry management, do not participate in decision-making.

Even where attempts have been made to involve communities in forestry management,

such as with Mafungabusi forestry, the participation of women is very limited because

of the continued perception of their role as being domestic.

Mariam Mayet explores the complex relationship that evolved between African

communities and their biodiversity. Rural communities had and still have a strong

reliance on biodiversity (for food, fuel, medicine, shelter, economic security, etc.). In

return, communities developed unique technological systems to conserve their own

environments. Thus, the rights of local communities must be preserved. In this regard,

Mayet looks at a number of international conventions and instruments (Agenda 21,

the CBD, TRIPS, etc.) in the context of the protection of the rights of communities

including the manner and extent to which these international instruments can be

utilized to advance their rights, and examines key issues that need to be co-opted into

any sui generis system.

Trygve Berg raises the key issue about whether there has to be a different mechanism

for conserving wild and domesticated biodiversity or not. This is based on the

perception that wild biodiversity has to be conserved and agro-biodiversity has to be

utilized. Trygve emphasizes the need, on the one hand, for food security and on the

other the need to promote access to agro-biodiversity. This, he argues, should override

commercialized agro-biodiversity as it runs contrary to the needs of small-scale farmers

who are the primary source of the genetic resources in question.

Part II looks at the broad framework of policy and legislation intended to advance

breeders’ and farmers’ rights both at national and international levels. The authors
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consider global trends which tend to marginalize the efforts, contributions and role of

small-scale farmers in agro-biodiversity, including initiatives in Africa, to generate an

African model legislation that reflects the concerns and response of African countries

to these global trends. In this connection:

Bella Mpofu looks at Farmers’ Rights and Plant Breeders’ Rights in the context of

UPOV and TRIPS Conventions. Plant variety protection should not run contrary to

the needs of small-scale protection. In this regard, Mpofu argues for a sui generis

system that acknowledges and accommodates the full spectrum of agricultural diversity

from small scale to commercial in any country.

Langford Chitsike looks at (i) types of benefits that arise from the use of genetic

materials including payments for access, royalties on developed products, transfer of

technology, etc., (ii) possible mechanisms to facilitate benefit-sharing such as

contractual arrangements, mutually agreed terms, etc. Chitsike develops his ideas

within the framework of the CBD which broadly allows for promoting mutual benefiting.

Patricia Kameri-Mbote and Langford Chitsike focus on patents, Farmers’ and Breeders’

Rights in the context of community rights of access to and benefit-sharing of genetic

resources. These issues are developed in the context of the CBD, TRIPS, GATT,

UPOV and the IUPGR, and then used to develop proposed guidelines for a sui generis

system for the SADC region which should reflect the core elements of community

rights, benefit sharing, institutional and administrative arrangements, etc.

Section II leads us to the conclusion. It contains the justification and guidelines for a

SADC sui generis legislation. It is clear that in developing its own sui generis policy

and legislation; each country should do so in the context of both its circumstances

and the broad guidelines. In this way most countries in the sub-region will develop a

policy and legislation framework that takes into consideration common regional

concerns and hence promotes regional economic integration as advocated by the

SADC Treaty. The guidelines should also assist in developing a common regional

position, useful in negotiation with their counterparts in international fora.

Finally, a summary of recommendations arising from sub-regional and national

workshops and relating to the implementation of international instruments is provided,

together with action plans and strategies for the implementation of the international

instruments. The summary also contains information on the stages and process of

implementation of various countries in the region. Together they offer useful procedures

for developing policy and legislation by involving various stakeholders, which

increases the chance of effective implementation of the international instruments for

protecting community, farmers’ and breeders’ rights.



Part 1: Community Rights and Indigenous
Knowledge Systems
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Chapter One

Incorporating Customary law and indigenous
knowledge in forest management: the case of
Kabompo forest in the north-western province of
Zambia

Marilyn D. Takawira

Introduction

In Zambia and throughout southern Africa, land and resource tenure are complex and

often emotional issues with roots in the colonial period and the resultant inequitable

access to natural resources. This chapter examines how colonial laws and policies in

Zambia affected customary law and indigenous tenure systems. It looks at the country’s

dual legal system after independence and how this system affected the application of

customary law in communal forest management. The chapter goes on to analyse the

impact of the new legal system on the security of tenure of local communities.

Security of tenure is commonly considered to be the most significant determinant of

sustainable forest utilization. Tenure arrangements have to provide communities with

incentives to invest in their resource base. Such incentives must include secure,

long-term and legally enforceable rights, and the recognition of customary law. This

chapter will also look at the bundle of rights associated with security of tenure in the

context of communal forestry management.

Tenure refers to a bundle of rights to do with the use of land and its natural resources.

It includes the rights to use the products of the resources in certain ways and not in

others. There are four sets of rights associated with security of tenure:

• Use rights: the rights to grow crops and trees and raise other resources, e.g.,

livestock or wildlife, and to harvest the products of these resources.

• Transfer rights: the rights to sell, give, mortgage, lease, rent or bequeath land or

use rights.

• Exclusion and inclusion rights: the rights of an individual, group or community to

determine who to exclude from the enjoyment of the rights mentioned above.

• Enforcement rights: the legal, institutional and administrative provisions to

guarantee rights.
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The impact of colonial laws on communal forestry
management

Defining customary law, indigenous knowledge and customary tenure
Indigenous knowledge can be defined as the local community-based knowledge that

is unique to a given culture. Such knowledge has often developed over generations.

Indigenous information systems are dynamic and continually influenced by internal

creativity and experimentation as well as by contact with external systems (Flavier et

al., 1995). This body of knowledge reflects commonly held values which shape the

relationship between people and nature.

An individual’s tenure rights under customary law are not based on the rigid rules

typical of common law. Tenure is inseparable from social relationships, and the rules

governing access to land and resources under customary law are part of the social

structure. The rules are implemented and arbitrated by customary authorities. Their

legitimacy usually derives from conquest, prior occupancy and the magic or religious

alliance they are said to have with local spirits.1 Customary authorities control all

natural resources under their jurisdiction and have the power to allocate land. Under

customary law, land use rules are flexible and evolve in accordance with customary

practice under traditionally accepted rules and shared beliefs and values.

Customary law and indigenous knowledge are the basis for decision-making at a local

level in every production process. In particular, indigenous knowledge determines

the relationship between indigenous communities, the natural environment and the

use of natural resources.

Customary law in the pre-colonial and colonial periods
Before colonial settlement, land was an essential link between members of a community

and traditional leadership structures. For indigenous communities, land meant food,

work, shelter and wealth production. It was collectively owned and nobody had

exclusive rights over natural resources.

Customary practices and cultural norms determined the way people lived and interacted

with their environment. Shared beliefs provided a community with a strong sense of

solidarity even if its members had different backgrounds. These beliefs affected

decisions on how the various components of the environment were to be harvested

and conserved. Customary law was not written in books but the power to enforce it

was vested with traditional leaders who had the requisite knowledge and were held in

high esteem by their subjects.
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Because nobody had exclusive rights to land, it could not be given away or sold. Only

the creator was believed to have such absolute rights. Land and all natural resources

were regarded as a sacred gift from the creator. The chief granted consent to individual

use of land. A system of inheritance was developed in accordance with customary

law rules of intestate succession.

Under the guidance of their chiefs, traditional communities developed conservation

strategies that helped to ensure controlled access to forest resources. Sacred areas

and shrines were set up, while other land was demarcated for pasture, hunting, fields

and burial purposes. Certain areas were reserved for women to collect firewood. Some

territories were exclusively reserved for hunting by kings and chiefs. Among the Lozi

of Zambia for example, the litunga or king had his own exclusive hunting territories.

These areas were large ritual groves and forests and were considered by the

communities as royal property and hence out of bounds. The chiefs also ensured that

there was no indiscriminate cutting of trees and burning of forests, imposing fines on

offenders. Cultural taboos also restricted people from cutting certain tree species. In

all these ways, forest resources were preserved for the benefit of future communities.

Indigenous communities in Zambia practised conservation measures with a high

degree of effectiveness, as is shown by the forests that remained intact during the

pre-colonial period. Small populations and unsophisticated hand tools used for

land clearance also ensured that forests were not heavily depleted. Widely held

cultural beliefs meanwhile prohibited the unwarranted burning of forests and killing

of wild animals.

As an important productive resource, land formed an essential link between the

members of a community and their chiefs. Scholarly works have indicated that this

link was not simply a matter of political allegiance but was based on the belief that the

spirits of chiefs and ancestors controlled the productivity of land through rainfall,

pests and plagues. The chief was believed to have powers to summon these.2 It is

clear therefore that, in pre-colonial times, people had concern for their environment

and its ecosystems. This concern enabled societies to conserve their resources and

maintain a sound ecological balance without written legislation.

Impact of colonialism on customary law
Zambia became a British Protectorate in 1924. The onset of colonialism disrupted the

balance that existed between traditional communities and their environment. The

government took over ownership of land. Land was put into three categories: Crown

Land, Trust Land and Reserve Land. Crown Land – large blocks of land mainly along
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the railway line between Livingstone and the Copperbelt – was administered under

British Law with freehold title. Reserve Land was placed under traditional leaders and

was to be managed under traditional practices. Trust Land was for the people, but was

managed by the government.

Under the colonial government, indigenous communities were forcibly removed from

their productive lands to tribal or communal lands. Reserve Land was characterized

by thin and highly unproductive marginal soils. Local communities living under

customary tenure in the Reserve Land did not have real rights to their land. In contrast,

white settlers had absolute rights of ownership over freehold land. This led to a

protracted struggle for political and economic power by the black majority.

Colonial laws and policies also disrupted the indigenous tenure systems and

customary law practices. Religion had been of primary importance in bringing change

in customary law practices. Under colonialism, traditional African values and

indigenous knowledge were overshadowed, suppressed and discouraged. Traditional

culture changed under the influences of Western religion, values and technocratic

approaches to development.

The colonial government also condemned traditional practices based on indigenous

knowledge systems as being unscientific and barbaric. Examples include the traditional

hunting practice known as chilla, practised by the Illa speaking people in the Kafue

Flats. The chilla was a communal hunt for food. Hunting was done under the strict

guidance of traditional leaders who decided which animals were to be slaughtered.

The colonial government banned the practice, deeming it unsustainable. Studies carried

out by academics have proved however that chilla was a sustainable practice, based

on detailed and practical knowledge passed on from one generation to the next.3

Another practice banned by the colonial government was the chitemene, a traditional

method of improving soil fertility. Chitemene was practised by the Bemba people in

northern and central areas of Zambia, where soils are heavily leached and acidic. The

communities would cut tree branches and burn them in large piles. The ash from the

burnt branches acted as nutrients to improve soil fertility. The colonial government

considered chitemene destructive and a threat to sustainable forest management.

The practice has since been proved to be environmentally sound and was never

wholly destructive as only tree branches were felled, and fallow periods were long

enough to enable trees to grow new branches.

After dismantling traditional systems of customary land tenure, colonial authorities

introduced new policies built on Western scientific knowledge. Intended to impose
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permanent cultivation within a cash economy, these policies distorted customary law

tenure and traditional practices. In some cases peasant farmers were forced to grow

marketable crops such as rice, tomatoes, potatoes, wheat and tobacco for sale to

European countries.4 This led to the clearance of large forest areas and hence the

depletion of the resource base. Indigenous communities were regarded as threats to

sustainable forest management, and laws were enacted to severely restrict their rights

of access to forest products.

Conflict between common law and customary law
The imposition of colonial governance thus resulted in a dual legal system, with

customary law and common law co-existing. Customary law was however considered

inferior to common law, and not worthy of being incorporated into the mainstream

legal system. Customary law was to be applied only when it was not ‘contrary to the

constitution or any written law and is not repugnant to natural justice or morality’.5

What was contra bonos mores or considered repugnant was measured in terms of

common law and not customary law. Common law thus became the yardstick for

determining the applicability of customary law. The reality is that the two systems

were built on different values and cultures. The management of forests was completely

under common law. Customary law was used only for African marriages and in the trial

of petty criminals in Primary Courts, presided over by chiefs and headmen. The

jurisdiction of the chiefs in the Primary Courts was however severely curtailed. They

could hear only trivial cases such as stock theft, seduction and adultery.

The dual legal system resulted in the distortion of customary law tenure systems. In

particular, the colonial government failed to appreciate the dynamic and flexible nature

of customary law. Customary law tenure was erroneously explained through the notion

of the ‘tragedy of the commons’. Under such a system there are no tenure rules and

nobody takes responsibility for the management of natural resources. Natural

resources are there for all to use at their pleasure. The colonial government therefore

regarded the customary law tenure system as unsustainable. The reality however was

that customary law tenure was based on collective communal control with traditional

leaders enforcing rules of access to the resource. As long as land was plentiful, newly

formed families could be granted rights to unclaimed land and develop as much land

as their labour permitted.

Traditional leaders also enforced rules of exclusion to ensure that outsiders did not

exploit the resource base in areas under their jurisdiction without permission. Members

of a community used the resource independently of others, under rules commonly

held and agreed upon. An individual’s rights were secure in customary law and could
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not be questioned or undermined by other members of the community. Under customary

law there is a strong sentiment that natural resources such as land and forests should

not be alienated from the group (lineage, clan or tribe) to which they are ultimately

thought to belong. The introduction of a dual legal system saw the steady erosion of

these traditional values and the destruction of collective rights of ownership together

with the traditional institutions that supported them.

The colonial government justified the undermining of customary tenure practices on

the grounds that customary law was incompatible with Western systems of governance

and common law principles. It was felt that because customary tenure systems did not

give communities private rights to land, the communities failed to utilize land in a

sustainable manner, and did not improve and invest in the land. The government

overlooked the fact that the cultural practices of indigenous communities are the

basis of their security in tenure, as opposed to registered rights such as title deeds. In

disregarding customary law and indigenous tenure systems, the colonial government

was motivated by the desire to provide the minority settler community with resources

and hence consolidate their power over indigenous people, who landless and

impoverished, would provide white settlers with reserve labour on the Copperbelt

and on commercial farms.

The availability of land determines a people’s pace of development and affects their

ability to pursue economic, social, cultural and spiritual development. The economic

importance of land is manifest in the legal definition of the term in both English Law

and Roman Dutch Law. In Roman Dutch Law the owner of a piece of land is deemed to

be the owner not only of the surface of the land, but also of the space between the

land and the sky, and of everything on the land, including stones, trees and plants.

The owner also owns the area between the soil and the centre of the earth.6 In English

Law the concept of land includes the surface of the earth together with all sub-

adjacent things of a physical nature.7

However under English law, ownership is seen as a form of tenure derived from the

crown because the monarch is the ultimate owner of land. Under customary law,

absolute rights to natural resources are vested in the supernatural powers, and the

chiefs are regarded as custodians of the resources on behalf of the people. The

advent of colonialism meant that the powers which chiefs had over land were

transferred to the British Crown. Thus by right of conquest traditional societies were

dispossessed of their land. The international law of that period permitted such

appropriations, as the system supported the legitimacy of colonial subjugation and

the division of the world into civilized and uncivilized nations. The colonial judicial



9

Incorporating customary law and indigenous knowledge in forest management: ...

system supported these oppressive acts and viewed them as legitimate. This is

summarized in Lord Summer’s dictum:

We are the victors, we conquered and we by right of conquest are entitled to

the land and to the unfettered acts of dispossessing the land from the Africans

that we carried out. As for the Africans they own nothing but are only

subject to our protection and control which hopefully will be benevolent.8

In ‘Re Southern Rhodesia’ the natives argued that they were the rightful owners of

the land because it belonged to them before colonialism. They said their consent had

not been sought before legislation taking away their rights had been passed. Without

their permission or that of their King and trustee, they said, no traveller could so much

as enter, much less settle, on their land.9 But Lord Summer said:

By the will of the Crown and in exercise of its rights, the old state of things

whatever its exact nature has passed away and another and, as their

Lordship do not doubt, a better has been established in lieu of it.10

Refusing to recognize the inalienable customary law rights of indigenous communities

to their land, the court stated that:

The estimation of the rights of aboriginal tribes is always inherently difficult.

Some tribes are so low in the scale of social organization that their usages

and conceptions of rights and duties are not to be reconciled with the

institutions or the legal ideas of civilized society. Such a gulf cannot be

bridged. It would be idle to impute to such people some shadows of the

rights known to our law and then to transform it into the substance of

transferable rights of property as we know them. This would make each and

every person by a fictional inheritance a landed proprietor richer than his

tribe.11

The introduction of English common law left a lasting mark on the land holding

systems of traditional communities in Zambia. New legal precepts were imported, and

the different objectives of the colonizing powers coloured the interpretation of existing

rights within indigenous legal systems.12 The rights traditional societies used to

have were often no longer recognized. In particular, collective rights over resources

were not recognized. Lord Summer stated in ‘Re Southern Rhodesia’ that: ‘Ownership

and property mean ownership and property as civilized people understand these

words.’
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The foreign concept of exclusive ownership over resources was introduced. In Roman

Dutch Law the concept of ownership is regarded as an inherent aspect of the law of

property and one of the foundations of society. A subject who has a genuine right is

thereby entitled to perform certain acts. The concept of ownership, under common

law, includes the following bundle of rights:

• the right to use (ius utendi)

• the right to enjoy the benefits accruing from the property (ius fuandi)

• the right to sell, destroy or abandon the property (ius possidend)

• the right to reclaim the property from anyone who wrongfully withholds it (ius

vindicati)

• the right to resist any unlawful invasion of a right (ius negandi) common law

principles of ownership are completely different from customary law principles. In

common law land is a res commercium which can be owned by an individual. A

legal subject who acquires a real, or absolute, right to the land may use it as he

deems fit or dispose of it depending on the nature of his real right. A person with

real rights can directly control or dispose of his property without the intervention

of third parties. In contrast, customary law recognizes collective communal rights

to property, hence land cannot be sold or alienated by one individual. In customary

law, ownership is a complex concept that is influenced not only by legal and

sociological considerations but also by historical, economic, religious and

philosophical factors. Common law however ignores these other factors.

Traditional societies were effectively denied the enjoyment of land ownership. They

could not legally own land in Reserve Land, because the State retained control and

ownership of this land. Real rights could only be registered against title deeds.

Meanwhile white settlers enjoyed absolute rights of ownership over freehold land.

The Forests Act No. 39 of 1973
This Act provided a centralized, authoritarian approach to forestry management. The

State was given total control over forest resources. One of the Act’s provisions

states:

For avoidance of doubt, it is hereby declared that the ownership of all trees

standing on, and all forest produce derived from the State Lands, Reserves,

Trust Land, National Forests and Local Forests is vested in the President.13

The traditional institutions that previously enforced tenure rules under customary

law were stripped of their powers. The Forests Act created the new offices of the
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Chief Conservator and the Deputy Chief Conservator of Forests.14 The Act also

bestowed wide powers on the Minister to appoint other forest officers, who were to

be public officers, as the Minister determined.15 Thus the Act bestows wide powers

on the Minister and central government bureaucrats at the expense of indigenous

communities and their leadership structures, which were incorporated into the

bureaucracy at a much lower level.

Inevitably this usurpation of the powers of the chiefs led to conflict. More than 88 per

cent of Forest Reserves was located on traditional land under the jurisdiction of

chiefs and village headmen. Under customary law tenure, the chiefs had enjoyed

considerable authority and control over this land. The Act made it a criminal offence

for any person to access forest produce without a licence. It declared that:

No person shall without a licence fell, cut, work, take, collect or remove

any major forest produce in or from any State Lands, Reserves or Trust

Land.16

The Act also made it a criminal offence for any person to make, remove or sell charcoal

from forest areas. It also became an offence to sell or barter any major forest produce

without a licence. Obtaining a licence was expensive, prohibitively so for poor villagers.

Accessing forest resources without a licence was deemed so serious an offence that

officers were authorized to search suspects and their homes without a warrant. The

law is fundamentally flawed. It overlooked the dependence of local communities on

forest produce to supplement family income. Forest produce was also used for

thatching, poles, firewood and medicines. In failing to address the rights of local

communities, it ignored the important socio-economic and cultural roles of these

communities.

No major changes were made to the Act at independence. In continuing to apply the

Act, the government has continued to marginalize local communities. In particular,

local communities that had expected independence to bring new legal and institutional

arrangements, do not feel responsible for the resource. The existing strategies for

forest management have been described as ‘policing’ resources.17 To the local

communities who live next to forest resources but whose rights of access to those

resources has been heavily curtailed, the forest officers are seen as policemen who

see the communities as criminal elements bent on depleting the forests. This has

resulted in continued conflict and confrontation between government and local

communities.
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Post-colonial period
When Zambia gained independence in 1964, the black majority anticipated a total

overhaul of the colonial laws and policies that had undermined their security of tenure.

Regrettably, only a few amendments were made. Crown Land was renamed State Land

and most freehold title to land was converted to leasehold. Colonial-era legislation

continues to influence and shape policies on land use and resource management. The

majority of indigenous peoples in Zambia have thus remained marginalized and

alienated. Though Zambia has ratified various international conventions seeking to

encourage participation of marginalized groups in national development and

environmental conservation, such as The Rio Declaration and Agenda 21, the State

has yet to develop a legal and policy framework to incorporate them.

The post-independence era witnessed the continued centralization of authority over

natural resources by the government. The dual legal system has been maintained. In

this regard the Zambian government continues to mirror the biases of the former

colonizers. This has negated local level participation and has resulted in unsustainable

resource utilization. The Chiefs Act, Chapter 479 (No. 67 of 1965), which regulates the

duties and appointment of chiefs, is virtually silent on the powers and obligations of

chiefs in natural resource management. The only powers and duties listed in the Act

are of an administrative nature. The effectiveness of communal tenure systems is,

however, dependent on the power of traditional institutions to enforce rules. Academics

have correctly remarked that:

The lack of institutional capacity by the local people is worsened by the

persistent imperialist domination in the way in which institutions have

been set up and developed as part of the colonial inheritance. The structure

of these institutions has not been dismantled in spite of being out of step

with new aspirations and socio-cultural values18

It has been pointed out that legislation on land ownership in most African countries

remains generally based on principles which are profoundly alien to the customary

principles and landholding practices of rural communities.19

The Lands Act Chapter 184
Legislation governing land tenure in Zambia has remained virtually unchanged since

independence. The only change was that Crown and Trust land became State Land

and Reserve Land became Customary Land. Six per cent of land in Zambia is now

State Land and 94 per cent Customary Land. Under Section 3 (1) of the Lands Act all

land belongs to the President. The President can allocate land to be held under leasehold
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for a maximum period of 99 years. In 1985 the Act was amended to allow non-Zambian

investors to be able to lease land. While the government recognized the importance of

customary holdings,20 the Lands Act of 1995 introduced the conversion of customary

tenure into leasehold tenure. The Act stated that:

Any person who holds land under customary tenure may convert it into a

leasehold tenure not exceeding ninety-nine years on application, in the

manner prescribed by way of:

• a grant of leasehold by the president;

• any other title that the President may grant;

• any other law.21

The provision enabled local communities in customary land to obtain title to land.

This gives communities security of tenure and an incentive to utilize the land and its

resources in a sustainable manner. However, some people feel the conversion of

customary land into leasehold is a distortion of indigenous tenure systems.22 To

avoid conflicts between chiefs and the executive, the Act requires the President to

seek the chief’s consent before customary land can be alienated or converted to

leasehold. At the end of the lease, the land does not revert to traditional land, but

becomes state property.

Thus it can be seen that statute law has distorted customary tenure as, under customary

law, land cannot be sold. The diluting of collective communal rights to land leads to

uncertainty and ill-defined rights which are incompatible with African cultural values.

Centralization approaches often result in open access situations where a community

has no desire to manage a resource. This is because generally an individual will only

manage something effectively if he believes he has a stake in it.

The Natural Resources Act Chapter 315
This Act was enacted in 1970. It too entrenched centralized approaches. The Minister

of Lands was given wide discretionary powers to make orders for the conservation of

natural resources. To prevent injury to resources, Section 13 empowers the Minister

to take measures as ‘he may deem necessary’. Section 14 also empowers the Minister

to ensure that people comply with orders issued under the Act, by taking measures

that he considers ‘reasonably necessary’. The Act does not define what is considered

as reasonably necessary, nor does it place an obligation on the Minister to account

for his decisions. The Minister is immune to prosecution, as section 24 states: ‘no

action shall be brought against the Minister of Lands for any act done by him in the

execution or supposed execution of his duties’.
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The Act does not provide for public participation in decision-making. The advisory

board in section 4 (1) consists mostly of directors of government departments. Local

level institutions are excluded. Further, the Act does not take into account various

traditional practices, such as the slash and burn method of cultivation. Part V of the

Act provides for the control of bush fires through a statutory order and requires

people to give notice before they can burn vegetation. Police officers are authorized

in Section 38 to arrest without a warrant people who burn wegetation without giving

due notice. The Act does not say how traditional farming practices such as chitemene

are to be reconciled with the statutory order issued under Section 25.

Law and Policy Reform

It took many years for the post-colonial government to realize the need for policy and

law reform. The formulation of new policy and legislation in Zambia can be traced

back to 1985, when the government developed the National Conservation Strategy.

This document was adopted as a framework for a national policy on natural resource

management.23 It identified key environmental issues and recommended policy,

legislation and institutional measures to address natural resource management.

However, a decade passed and no tangible results were achieved. Meanwhile, natural

resources were being depleted at an alarming rate.

In the late 1990s, the Zambian government came under pressure from various donors

to enact appropriate laws and policies aimed at achieving sustainable development.

In particular, there was a requirement from the World Bank for the government to

develop a National Environmental Action Plan (NEAP) as a prerequisite for

International Development Association loan funding. The major objective of NEAP

was to integrate environmental concerns into the social and economic development

planning of the country.24 The government realized that the continued application

of legal and institutional arrangements inherited from the colonial government had

been the major cause of the depletion of the resource base and had led to a lack of

grassroots support for conservation efforts. In particular, it was realized that the

transfer of property rights from local resource users to central government, combined

with a lack of law enforcement, had resulted in the overuse and misuse of forest

resources.

With funding from Netherlands, Finland and the Food and Agricultural Organization

(FAO), the Zambian government embarked on institutional and legal reform in the area

of forestry management. Several Provincial Forest Action Plans and a new National

Forest Policy were developed. The government realized the need for new holistic
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approaches to forestry management that would incorporate incentives, gender25 and

local participation.26

The Forest Policy of 1998
The new Forest Policy aims to ensure rational and sustainable protection, management,

production and utilization of forest resources. It recognizes the need to employ broad-

based participatory approaches to forest sector development. It pays close attention

to forests outside protected areas or gazetted forest estates. The policy is based on

the following principles:

• the importance of trees to environmental preservation, ecosystem conservation

and sustainable economic and social development

• the relationship between humans, trees and land

• the need to create responsible gender-balanced partnerships in all forestry

activities in order to ensure the stability of forests

• the need to use scientific and indigenous knowledge in the management of forest

resources

The policy lays emphasis on local community involvement, empowerment and training.

It calls for indigenous knowledge, practices and traditional structures to be recognized

when setting up joint forest management plans. The policy demonstrates the

government’s desire to dismantle the top-down approach that has characterized forest

management over the years.

Over the years forest management has centred mostly on policing with the forest

department as the sole player sidelining communities that live and are in direct contact

with forests on a daily basis. This has led the communities viewing the forests as

belonging to the State and not to them and as such they have not come forward to

assist government in its management.27

Recognizing that the conservation and management of forest resources are critical to

sustainable development, the policy grants ownership of trees to holders of both

traditional and state lands. It provides for access to information for communities so

that they can make informed decisions. There is provision for communities to participate

in the identification, establishment, management and protection of forest reserves.28

The policy also recognizes the role of traditional healers in forest management.

For the recommendations enshrined in the policy to be implemented effectively, a new

legal framework was needed. There was also need for new legislation:

• to resolve the difficulties of community participation under the Forest Act of 1973
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• to harmonize the Forest Act with other relevant pieces of legislation

• to reflect relevant provisions arising from international conventions and

agreements to which Zambia is a party.

The Forest Act No. 7 of 1999
The recommendations made under the Forest Policy led to the enactment of a new

Forest Act. The Act provided for the inclusion of previously-sidelined stakeholders

in forestry management, namely local authorities, local communities, NGOs and the

private sector. The Act also provided for the establishment of the Forestry Commission.

This body was to:29

• devise and implement participatory forest management approaches for both

indigenous forest and forest plantations, involving local communities, traditional

institutions and NGOs

• develop and implement public education programmes on various aspects of

forestry including indigenous knowledge on sustainable use and conservation

to ensure better appreciation, management and utilization of forest resources

• develop and implement management plans for National Forests, Local Forests

and open areas, in partnership with local communities, forest management

committees, traditional institutions and the private sector.

Specifically, government had a duty to provide for participatory forestry on former

customary land by:

• granting protection, control and management of trees and forests to the people of

former customary land

• demarcating village forest areas in consultation with traditional authorities and

communities

• granting ownership of indigenous forest trees

• regulating forest produce

The Act clearly defines the roles, rights and obligations of both the government

agency in charge of forestry and local communities to avoid conflict. The Act provides

for management plans to which local communities, traditional institutions and other

stakeholders are required to contribute. The communities are given the right of access

to information so as to be able to make informed decisions and to participate fully in

forestry management. In a move aimed at dismantling centralized approaches and

increasing accountability and transparency, the Act seeks to transform the Forestry

Department into a semi-autonomous regulatory body consisting of members of the

public and private sectors.
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The new Act still has problem areas, including:

• Communities have to have a licence to sell major forest produce.30 While the

licensing system is meant to prevent the deterioration of forests into open access

situations, the fees paid for the licences (e.g., 18 000 kwacha/US$6 per tree) are

very high and are beyond the reach of many poor people who depend on forest

products for their livelihood.

• Section 24 (d) of the Act makes it an offence for villagers to graze their cattle in a

local forest without a licence.

• Local communities are also forbidden to manufacture and sell charcoal without a

licence. They can obtain charcoal for personal use only. As has been remarked,

restricting the use of forest products by communal people to ‘own use’ fails to

acknowledge the centrality of woodland resources within the rural economy and

condemns rural inhabitants to a subsistence economy.31

• The Act does not clearly spell out the roles and responsibilities of local level

institutions such as traditional leaders, district councils and village level

associations. These are very important stakeholders in forestry management and

their participation is crucial.

• The Act vests management of forests in the Forest Department. This makes it

harder to dismantle the top-down approaches of natural resource management

inherited from the colonial government. The Forest Department is responsible for

managing 69 per cent of forest land in what was previously Trust Land, eighteen

per cent in Reserve Land (now Customary Land) and only thirteen per cent in State

Land.32 This means that 87 per cent of forests managed by the Forestry Department

are in areas where customary law operates. This inevitably leads to conflict as

chiefs who were previously the custodians of forests continue to be dispossessed.

There is also conflict over the utilization and management of forest products.

• Government and local communities have different priorities and perceptions

concerning forest resources. Local communities have always considered forests

as a free resource that can be exploited for firewood, food and building materials.

The State however sees forests as part of the national heritage, to be used to

generate revenue for the country. Prior to independence, chiefs were responsible

for the protection of trees in cultivated areas, through development orders. Chiefs

were instructed to issue these orders by the colonial government to prevent the

indiscriminate felling of trees. This practice has been replaced by the licensing

system. The Act states that although a tree belongs to the person who planted it,

it can only be felled after a licence has been obtained from the Forest Department.

This requirement works as a disincentive to tree planting in cultivated land by
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local communities. (In reality however people cut down trees without obtaining a

licence partly because they are ignorant of the law and partly because they do not

have the money to buy a licence.) While the chiefs’ jurisdiction is recognized in

customary land, the government is the ultimate owner of all forests. This means

that the government accepts the de facto system of customary tenure, but at the

same time maintains the de jure state ownership that undermines security of

tenure of local communities.

• The Act does not address how extensive local knowledge on for example, the

importance of indigenous trees, can be harmonized with common law in forestry

management. The Act also fails to consider traditional farming practices such as

chitemene.

Application of indigenous knowledge systems in forestry
conservation in the Kabompo and Mufumbwe Rural
District Councils

Examples of traditional forest conservation practices
From many years of dependence on forests, local communities in the Kabompo and

Mufumbwe Rural District Councils (RDCs) have developed a vast body of traditional

knowledge. Though the knowledge systems are not codified or documented, they are

widely known and respected. The communities’ practices have largely survived the

dual legal system because the two RDCs lie in remote parts of the country. The

practices include:

• The belief that certain trees are protected, such as the muchelele. The tree is

believed to possess special magical powers that bring misfortune. It is believed

that if this tree is cut, the person who cuts it will die the moment the tree dries up.

Because of this belief most muchelele trees are preserved. Even when villagers

are clearing their fields for planting, nobody dares cut down the muchelele tree

that can be seen scattered throughout maize fields throughout the area.

• The mufinji tree is also considered sacred. Communities in Kabompo do not use

coffins but bury their dead using traditional stretchers made from the fibre of the

mufinji tree. The tree is thus spared from indiscriminate cutting because it can be

used only for burial purposes. It is also believed that if a person jumps over the

stump of the mufinji tree, his or her leg will swell and the person will experience

excruciating pain for a long period. This belief is so strong that stumps are not

tampered with and are left to develop into mature trees.

• The belief that certain forest areas are sacred and haunted by spirits. The

Mulumbashinga is one such area. Acts of magic are believed to occur there, and
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it is said that if any person witnesses the magic they will immediately vanish into

thin air. As a result, people are terrified of collecting wood or other products in

these areas.

• Women are not permitted to enter forest areas in which moles are found. Moles

are believed to bring misfortune to women. Pregnant women are not allowed to

collect firewood or access products from areas where there are moles in case they

suffer miscarriages. Husbands take miscarriages seriously. Under customary law

a woman can be divorced or sent back home to her parents for failing to produce

children. Accordingly, women jealously guard their pregnancies to ensure they

bear as many children as possible to sustain a happy marriage.

• The belief that if a woman loses her husband, she must not access forest products

until the mourning period is over.

• The use of various trees for traditional herbs and medicines. They include the

musesi for treating snake bites, the kavulamunhu for sexually transmitted diseases

and the musibi for abdominal pains. From the muhasu tree a pain-killer is obtained,

which is considered equivalent to paracetomol. The mutso tree is used to kill

worms, and the kabulamumwe is used for treating skin cancers and chicken pox.

There are very poor medical facilities in the area hence communities rely heavily

on traditional medicine and herbs. It is generally accepted that trees used for

medicinal purposes may not be cut.

• The use of trees for domestic purposes. They include the mukenge whose roots

are used for making baskets and the mukula which is used for making drums,

pounding sticks, cooking sticks, handles for axes and hoes, afro combs and

canoes. The fibres of the mukuve tree are used for making ropes, bows and

arrows and beehives. The soft fibre of the musamba is used for making mats, bark

clothes and blankets. There are traditional rules against the cutting of any of

these trees. If for any reason a person cuts one of the trees, he or she is expected

to cut it in such a way that it can regenerate. To this end there is a vanguard

committee that patrols the forest area to ensure local communities comply with

traditional rules of forest management. Those caught breaking the law are handed

over to the Forest Department to be fined.

• Traditional leaders discourage people from late burning of forests, debarking and

indiscriminate cutting of trees. If villagers debark trees inadvertently, they are

advised to cut the whole tree down. Debarking is an unsustainable harvesting

practice which affects tree growth and in some cases causes trees to dry.

• To avoid deforestation, people are encouraged to allow a space of at least 100

metres between the trees they fell.
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• Only certain species of trees can be used to make beehives. They include the

munyumbe and mutudwa trees.

• The dynamic nature and flexibility of indigenous knowledge systems is evident in

new and innovative methods, for example in bee-keeping. Recent practices use

trees already felled instead of cutting new trees. A hole is made in the felled tree

to attract bees. To avoid debarking trees some villagers have resorted to using

planks to make hives, while others use baskets, calabashes, grass or logs.

How the Forest Act of 1973 ignored traditional practices
The tragedy is that the Forest Act of 1973 failed to incorporate these traditional

practices in forest conservation. The Act went further. Communities were restricted

from entering national forests to collect mushrooms, ifinkuvala, ifishimu (edible worms)

and some plants used as relish. Villagers were required to obtain expensive licences

before they could sell any major forest produce. In the face of the harshness of this

Act, communities had no alternative but to illegally harvest forest produce in the

restricted areas to provide their families with food. It is clear the law failed to address

the socio-economic needs of the communities. Villagers in one area of the district –

Mwinilunga – had this to say:

It pains us to be denied access to our forests yet we are the rightful owners

of these forests. The government would rather give the forests to investors at

our expense because we do not have money. Only those with money have the

power to talk, we are nobody and are neglected 33

The chiefs felt that they and their people were the custodians of the forests yet their

efforts to safeguard the forests were not recognized. They resented the investors

being granted logging concessions in their areas. The concessions were issued without

their prior informed consent. The chief’s consent was sought only after the conclusion

of the contract with the government. Traditional leaders were in any case unable to

cancel a logging permit because permits were issued by the central government. The

communities were unable to take any measures against the investors. They did not

even have the power to monitor the investors. The chiefs also argued that logging

companies depleted the forests but did not plough anything back into the communities.

They said they wanted the companies to offer them employment, build roads and

improve the infrastructure of their area.

The absence of a legal framework regulating benefit-sharing leaves local communities

impoverished. There is also a need for communities to have access to information so

that they can make informed decisions over outside proposals to use natural resources.



21

Incorporating customary law and indigenous knowledge in forest management: ...

If communities are well informed and consulted before decisions are made, they will

be able to assess their potential gains and risks, and find new ways of making their

lives rewarding.

Efforts to redress the situation following a policy review in 1998
To encourage community participation in forestry management, a system of certification

was introduced. This aimed to allow indigenous communities to use their traditional

knowledge to exploit natural resources in a sustainable manner. Kabompo forest was

certified by Woodmark, a United Kingdom-based organization in 1998. The certification

would allow indigenous communities to harvest timber and honey to be sold on the

European market. Muzuma (a community-based company) obtained a certificate from

Woodmark to market the timber and other timber products such as crafts. This was after

Muzuma had developed a forest management plan that would benefit locals and

conservation as required by Woodmark. The total area certified was 826 022 hectares.

Another company, North West Bee Products was also formed to market honey on

behalf of the community. To ensure that villagers benefited from certification, the Uchi

Mukula Trust was formed. The Trust held shares in Muzuma and North West Bee

Products on behalf of the community. It was also tasked to build the capacity of the

community to be effective in planning and decision-making processes.

Certification was seen as an important tool for community-based forest management

in that it emphasized local community participation, respect for local tenure systems

and practices and benefit-sharing. Benefit-sharing was seen as an important incentive

to promote sustainable use. Some of the requirements for certification34 are:

• Before a forestry operation commences near indigenous people’s lands, any

potentially shared boundaries must be physically demarcated under the

supervision of the community.

• The forestry management operations must document and take measures against

any direct or indirect threats to the resources or rights of indigenous people.

• Sites of special cultural, ecological and religious significance to indigenous people

should be clearly identified in collaboration with the people themselves. Forest

managers should protect these sites.

• Damage to resources on or near indigenous and traditional lands must be

compensated. Communities should determine the level of compensation.

• Indigenous people should be compensated for the application of their traditional

knowledge regarding the use of forest species or management systems in forest

operations.

• Managers should record all known applications of traditional knowledge.
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How the communities were let down
The concept of certification was a noble idea. But the process was flawed. The

community at Kabompo forest was not consulted. The Muzuma company failed to

communicate its objectives to the community. The concept of certification was not

fully explained to the community, and they did not understand how they were supposed

to benefit. They did not understand the role of the Uchi Mukula Trust. The community

was not aware that the Trust held shares on their behalf. They saw the Trust as an

organization that gave them small grants for micro-projects. Hence, even though the

local community held shares in Muzuma and the North West Bee Products, they did

not participate in running the companies. When the government realized that the

community had been let down by Muzuma, Muzuma’s licence was cancelled and

Woodmark withdrew its certificate.

Lessons from failure of certification
The Zambian government needs to devise a clear policy on the mechanisms for

involving communities in forestry management. The policy must include:

• Decentralization of power so that local communities are involved in resource

ownership, management and benefit-sharing.

• Empowerment of local communities. Communities need to be trained in institutional

capacity building, organizational development, staff management, skills

development, financial management and conflict resolution.

• Public transparency.

• Integration of traditional and modern natural resources management practices.

New legislation must be built upon and support successful traditional natural

resources management practices.

It is important to acknowledge that wild resources do not exist in a vacuum, but in a

human context with the interplay of social, economic, institutional and political factors.

Communities will have differing impacts on the conservation of natural resources

according to their sociological make-up, their economics (the level at which the

resource is perceived as a resource, the macro-economic environment), and their

politics (public policy issues promulgated to manage the environment or lack of these,

the importance of the resource at national level).

People should be placed at the centre of efforts to find the solutions to a loss of

biodiversity. This is conservation with a human face – it promotes sustainable

development by attempting to reconcile conservation with human needs and economic

development.
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Concluding remarks

Sustainable management of resources can only be achieved through the active

participation of all stakeholders. To ensure effective management of natural resources

by indigenous communities, capacity must be built at all levels. This should include

education and training in the sustainable utilization of resources. Education enhances

and promotes greater awareness of legal and social rights. It empowers people to act

for change, to see themselves as creators of culture, history and an alternative social

vision.35 In particular people must be educated on the importance of integrating

indigenous knowledge and customary law into natural resource management.

Indigenous knowledge must be incorporated into primary school, secondary school

and college curricula. To this end there is a need to document and produce instructional

materials using appropriate existing indigenous knowledge of local communities.
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Chapter Two

A legal perspective for facilitating women�s
participation in forestry management in Zimbabwe:
a case study of the Mafungabusi forest in Gokwe
(Zimbabwe)

Rejoice Muwadzuri

Introduction

The concept of sustainable development was meant to ensure that present generations

meet their resource needs without compromising the ability of future generations to

meet theirs.1  This concept has been used widely and has been adopted in the use and

management of natural resources (including forests). It has become an important

feature of organizational and national policies and legislation.

It is important to note that sustainable development owes its enforceability to

addressing social, economic and environmental objectives. The empowerment of

women to establish a sustainable relationship with the environment is one of the

social objectives of sustainable development. This has been cemented by international

conventions such as the Convention on the Elimination of all Forms of Discrimination

Against Women (CEDAW), and the Beijing Platform for Action, which have prohibited

discrimination against women, and Agenda 21, which has encouraged the participation

of women in managing the environment and natural resources.

Women are therefore seen as having a role to play in environmental decision-making

and in providing practical input in environmental conservation. Women’s roles in

managing communal forests is the focus of this paper with the aim of developing legal

strategies to empower them in their role in communal forests management for

environmental sustainability. The paper uses a case study of the Mafungabusi forest

in Gokwe district, Zimbabwe to illustrate gender and power relations in a community

forestry management initiative.

Statement of problem
Women make up more than half of the population in southern Africa and possess the

knowledge, experience and expertise to sustain forests. However they are not afforded

the opportunity to bring their perspectives, skills and experience into managing forests,
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nor can they engage in policy-making on an equal basis with men. They are not

afforded an opportunity to manage and share control over the resource base because

of constraints from Tradition and customary law, which have been upheld in general

law.

Law today seems to emphasize the leadership role of men and the subservient role of

women. This situation has not helped women to make meaningful contributions to the

natural resource management process. Even at the community level, natural resource

management initiatives are based on government instruments or regulations, which

do not take into cognizance women’s knowledge, needs, priorities and ability to

contribute towards the sustainable use of natural resources.

This does not create an atmosphere conducive to implementing the concepts of

sustainable development. Women who are experienced players in the field of forestry

are left out because of legal inadequacies. It is in this context that this paper calls for

the engendering laws, which have a direct or indirect impact on women’s participation

in forest resource management in southern Africa, as a step towards sustainability.

There is a need for urgent legal reform so that law facilitates rather than hinders the

active participation of all stakeholders (including women) and ultimately achieves

environmental justice.

Policy/legislative environment
As a consequence of colonial rule, states in Africa provide for the recognition of

various legal systems which include customary and religious law as well as general

received law. The latter is based on the law of the former colonial states. In Zimbabwe,

customary law and general law have been allowed to co-exist, with courts empowered

to choose the applicable law using the choice of law rules stated in Section 3 of the

customary law Application Act.

Generally, customary law applies to Africans while the received law applies to non-

Africans. However, in certain circumstances Africans can opt out of customary law in

favour of the received law. In other instances, general law applies to Africans where

the circumstances of the parties involved point to the application of the received law.

However, even where such an option is exercisable, individuals concerned might still

continue, in certain respects (e.g. division of matrimonial property with respect to

hands property and the motherhood beast), to be governed by customary law. The

interaction of the legal systems, along with social and economic interaction, has led

to a new form of living law. Equally, this interaction has led to demands for new and

more appropriate laws that address changing needs.



27

A legal perspective for facilitating women�s participation in forestry management in Zimbabwe: ...

Customary law
Customary law in Zimbabwe is defined as ‘the law governing the indigenous people

of Zimbabwe or other sect or group therein as it was on the 10th of June 1891 and with

modifications thereafter’.2  This acknowledgement of the existence of customary law

has perpetuated the co-existence of customary law and general law as two separate

systems of law.

On the other hand, the customary law and Local Courts Act defines customary law as

‘the law of the indigenous people of Zimbabwe or any section or community thereof’.

In practice however, customary law is defined in relation to the tribe in question to

mean the legal principles, values, norms and judicial or other practices of such a tribe.

Section 2 of the African Law and Tribal Courts Act, Chapter 237 (now repealed), in

defining customary law, provided that its principles should not be repugnant to natural

justice. With its repeal no provision has been put in place to make sure that customary

law is checked to ensure compliance with natural justice principles, which call for

equal treatment and opportunities for all people regardless of sex, race, age, disability

or otherwise. There is no room, therefore, to uphold the important principles of justice,

equity, morality or good conscience. Provisions such as Chapter 237 would today

have made it easy to abolish customary principles, norms and practices that place

women in an inferior position and affect their ability to actively participate in the

sustainable management of natural resources. The only problematic area would have

been defining whose justice, sense of equity, morality or conscience the principles of

customary law would be tested against.

Generally in southern Africa, and indeed in Zimbabwe, customary law discriminates

against women and goes a long way in explaining gender disparities. It is customary

law and customary norms which determine the roles played by men and women,

shaping the power relations and property rights between the sexes and delegating the

type of work to be done by the respective sexes. Customary law has left rural women

in the powerless position they find themselves in today regarding the regulation and

management of natural resources. A good example of discrimination under customary

law was in the Magaya v. Magaya3  case in which the court upheld the customary

principle that a daughter cannot inherit the property of her deceased husband under

customary law. The defendant (a boy), who was much younger than the applicant (his

sister) was noted by the court to have a right to inherit the property in line with

customary law.

 Furthermore, customary law and norms influence gender roles and responsibilities to

the extent of limiting women to reproductive roles, while men are involved in productive



28

Community, farmers� and breeders� rights in Southern Africa: towards a framework for a sui generis policy and legislation

and community development roles. Forestry management is seen as part of community

development and women are left out of it because of the constraints of customary law.

Because of these social constructs and values there is a great difference between the

roles of men and women in the home and in their relationships of power, as well as

their access to natural resources.4

Article 2 (f) of the Convention on the Elimination of all forms of Discrimination Against

Women (CEDAW) calls on all state parties to take appropriate measures, including

legislative, to modify or abolish existing laws, regulations, customs and practices

which constitute discrimination against women. Article 5 calls on state parties to

modify cultural patterns of conduct of men and women, in order to achieve the

elimination of prejudices and customary practices based on the idea of the inferiority

or the superiority of either of the sexes or on stereotyped roles for men and women.

The Convention sets a basis for abolishing all customary law that amounts to

discrimination against women. While some people might find it problematic to

contemplate changing customs, it is important to note that customary law and values

are social constructs. They can therefore be reconstructed to suit changing

circumstances or to achieve sustainable development. Sustainability in forest

management can only be achieved if all the social actors (including women) are allowed

to contribute.

General law
General law is defined in the customary law and Local Courts Act as the common law

of Zimbabwe, and any enactment excluding customary law. Although general law and

customary law have been distinctively defined, customary law has had a great influence

on general law in the post-colonial period.

To date, most statutory laws and regulations are not gender-sensitive. Statutory laws

and regulations in Zimbabwe thus perpetuate and maintain gender inequalities.

Those statutes that have tried to address the issue of gender have mainly approached

the issue from the angle of gender neutrality as opposed to specificity. Gender

neutrality views men and women as being the same and therefore requiring the same

sort of treatment to achieve equity. A good example in natural resource legislation is

where reference is made to the role of communities without specific mention to who

constitutes these communities.

Gender neutrality is often criticized for its inability to change the status quo with

regard to responsibilities and access to resources. Men and women have different

lived realities. To treat them as if they were the same means being blind to social
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factors and imbalances that need redress. In forest management, gender neutrality

would not improve women’s access to, and control over, resources. Gender neutrality

does not examine ways of meeting the different needs of men and women.

Gender specificity, on the other hand, emphasizes the ‘different but equal’ principle.

This principle acknowledges that men and women are different and therefore require

positive differential treatment to achieve equality. Gender specificity has been noted

as capable of changing the existing status quo by way of addressing specific needs.

Within the Zimbabwean context, some inroads have been made in addressing the

status of women. The passing of the Legal Age of Majority Act (LAMA) of 1982

elevated the status of African women from perpetual minors, allowing them to acquire

majority status at 18 years of age. The Act entitled them to have the same legal rights

as males, including the right to vote, sue and be sued, and to get married without

parental consent. While the position of women in Zimbabwean society appears to

have improved by virtue of LAMA, the social structure within which they participate

has not changed much. This social structure still influences national and local

legislation, policies and regulations in the management of forests.

The Forest Act
The Act regulating the management of forests in Zimbabwe is the Forest Act. It is a

colonial piece of legislation, enacted at a time when the need by Africans to depend

on and to make a living from forests was being ignored because of their second-class

status. This Act was intended to prevent the extinction or degradation of natural

resources by human beings (particularly Africans), who were seen as a constant

threat to the survival of natural resources.

In the Act, there is a clear separation of environmental matters from socio-economic

issues in the quest to police and conserve forests. The Act curtails and restricts

access to natural resources by communities, especially women, whose reproductive

roles require them to have constant access to forest resources for household energy,

nutrition and other household needs. This is unrealistic given that rural survival is

largely dependent on natural resources.

After independence it was hoped that the new government would acknowledge

Zimbabwean rural people’s dependence on the environment to make a living. To date

however, nothing has been done.

Currently the Forest Act emphasizes the command and control system of management

and conservation, meant to stop Africans from harming the environment. It demarcates
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many forests in Zimbabwe as ‘protected areas’. Communities and women living in

these areas are forbidden to use the forest resources there. Those who harvest forest

resources without first obtaining a licence from the Forestry Commission are

considered criminals liable to be arrested, prosecuted and fined.

The Act provides a centralized and authoritarian system of forest management. Control

and management of forests is vested solely in the Forestry Commission. It is the

Commission’s responsibility to decide on the initiatives required for effective forest

management, while controlling the access communities have to forest resources.

By emphasizing the Forestry Commission’s role in achieving sustainable use of forest

resources, the Act ignores the current debate emphasizing the important role that

communities can play in natural resource management. By virtue of the Act, forestry

authorities are not bound to include the public in the conservation process. An

inclusion of a provision for public participation in the Forest Act would have provided

a point of entry for the requirement of the participation of women. The Forest Act

does not make an attempt to consider that women and men have different experiences

and are affected by deforestation in different ways. The Act emphasizes gender

neutrality and therefore treats men and women’s realities as the same.

Because of its emphasis on gender neutrality, the Act does not provide a legal framework

to encourage women in decision-making in the area of natural resource management.

Thus, no specific ways have been developed to encourage women’s active participation

in the forest management process. In particular, where prior informed consent of local

communities is sought (not mandated in the Act), only men are consulted.

The Act consistently uses the term ‘he’ when referring to people in positions of

authority in forestry management. The failure of the Act to include women by use of

the phrase ‘he or she’ points to the fact that forestry is for men alone.

A more holistic approach is clearly desirable. This should take into account indigenous

people’s needs to use resources, indigenous and traditional knowledge systems,

traditional structures, access to information, the role of NGOs and the use of incentives

in natural resource management. Such a holistic approach should also take into account

gender differences with regard to knowledge systems, access to and control over

natural resources as well as gender differences in defining needs.

The Environmental Management Bill
The Environmental Management Bill in its present form provides for public

participation in all natural resource management initiatives. Before adoption however,
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the bill needs to go a step further and make the meaningful participation of both

women and men a requirement. There needs to be a clearly stated and widely known

policy making a commitment to involving local and indigenous people, including all

relevant groups, in the management of forests.

The Constitution of Zimbabwe
Amid discrimination and labels of inferiority, women look to the Constitution for

redress. However, because of its gender-neutrality, the Constitution does not

adequately address gender concerns.

Sections 23 (1) and (2), as amended, of the Constitution of Zimbabwe, protect everyone

from discrimination on certain grounds, including sex. Taken at face value, this

provision helps to put women on an equal footing with men so that they are not be

denied access to and control over resources, or participation in opportunities and

initiatives that arise. However section 23 (3) (b) states that:

‘nothing in any law shall be held to be in contravention of (1)(a) to the

extent that the law in question relates to any of the following matters;

(b) Application of African customary law in any case involving Africans or

an African and one or more persons who are not Africans where such persons

have consented to the application of African customary law in that case’.

By virtue of this section, the Constitution clearly perpetuates discrimination against

women. Discrimination against women arises mainly from Tradition and customary

law. What is required is a situation in which women and men are given equal rights

against discrimination, to enable them to fully and equally put their efforts into the

sustainable use of forests.

The Constitution is the supreme law of the land. Any law that is inconsistent with it is

considered null and void (Section 3 of the Constitution of Zimbabwe). It is therefore

important that the Constitution upholds gender sensitivity and prohibits all forms of

discrimination, so that all laws (including customary law) that prove otherwise would

be declared void.

Gender Policy
Although Zimbabwe has a draft Gender Policy, it has been noted that, like most neo-

colonial governments, there is still a passionate resentment towards efforts to

interrogate and expose gender inequalities. There is a growing tendency to discredit

or dismiss women’s contention for power under the pretext that it is a foreign project.
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When and where the problem is acknowledged, it is only given token attention,

mostly for political mileage by those in power. Advocacy for women’s empowerment

is still looked at as the concern of women rather than a national concern. However, in

the face of rampant environmental degradation, gender imbalances cannot continue

to be termed women’s problems without placing in serious doubt a nation’s ability to

use its environment in a sustainable manner.

While it is hoped the gender policy will try to address gender imbalances, its lack of

legislative teeth is a great hindrance. Like the Environmental Impact Assessment

Policy, which is adopted on an ad hoc basis without legislative mandate, it is feared

that the gender policy will fall into the same trap and be adopted only by those

sympathetic to principles of equity.

Of the two systems, namely customary law and general law, customary law is the one

that mainly affects the African family and, to a greater extent, women’s lives. Customary

law sets out the nature, extent and causes of women’s inequality with men. Customary

law has to a great extent influenced general law and that is the reason why general law

today in Zimbabwe, seems to emphasize men’s roles in development and women’s

subservient positions. This is not to say that the received law was gender-sensitive

when it was first enforced in Zimbabwe. Even the received law reflected a belief in the

inferiority of women, which was also inherent in most European countries.

Regional policy environment
A supportive environment exists at both regional and international levels for policy

and legislation that recognizes the need for women to be fully involved in decision-

making and in implementing sustainable development activities.5  Women’s roles in

natural resources management is clearly emphasized in Agenda 21, to which Zimbabwe

is a signatory.

Zimbabwe is also a signatory to CEDAW and the Beijing Platform of Action, which

say that individuals must be treated equally and provides governments with a mandate

to abolish discriminatory principles and legislation. A number of international

conventions to which Zimbabwe is a signatory have mandated its signatories to take

urgent measures to avert ongoing rapid environmental degradation in developing

countries. At the country level, however, no positive steps have been taken to involve

everyone concerned (including women) in the quest for sustainability.

Section 111 B of the Zimbabwean Constitution is problematic with regard to domestic

application of international conventions. It provides that international laws and

Conventions only become enforceable in Zimbabwe once adopted by Parliament into
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domestic law. This section could be used to bar the implementing of international

principles of good practice, which could aid Zimbabwe’s fight for sustainable

development.

The Conventions which are pertinent include Agenda 21, CEDAW, the Beijing Platform

for Action, the Statement of Principles for the Sustainable Management of Forests

and the SADC Gender and Development Declaration. These set the basis for women

to participate in achieving sustainable development. Many of these conventions,

though ratified by Zimbabwe, have not been adopted into domestic law.

Women in Zimbabwe and elsewhere in the SADC region remain at a disadvantage due

to their subordinate legal status and their limited access to resources.6  Even when

governments have embarked on tackling gender inequality, real executive power is

vested in men. It is the proverbial situation of the hunter narrating the deer’s tale.7

One is tempted to side with the Freirean thesis, which contends that only the oppressed

can usher in their own emancipation.

International and regional conventions mentioned above do in fact realize the need

for women themselves to be involved in sustainable development projects. The major

problem is how to ensure the contents of these international and regional conventions

seep into domestic legislation.

Economic environment
The 1990 World Development Report defined poverty as the inability of people to

attain a minimum standard of living measured in terms of their basic consumption

needs, or the income required to meet them. Poverty can also be reflected in

malnutrition, poor health, low survival rates, low literacy rates, inadequate housing

and living conditions and, more often than not, environmental degradation, usually in

the form of deforestation. The SADC Declaration on Gender and Development

recognizes women poverty. It has committed SADC countries to promoting women’s

full access to and control over productive resources. It is poverty that has often led

women into the sometimes unsustainable harvesting of forest resources, leading to

deforestation.

Environmental degradation is therefore intimately connected to poverty. Women and

men have different levels of access to productive resources. This has a fundamental

effect on the use, depletion and conservation of natural resources. However, despite

the magnitude of the crisis today, ‘the links between women, survival and forests

management are the least acknowledged elements of the forestry sector’.8
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At the SADC level, measures have been adopted to identify gender inequality and

consequently address concerns raised. However, the scope of the SADC Gender

Empowerment Measure is limited to key areas of economic and political participation

and decision-making in both public and private sectors. In reality gender empowerment

is much more than that. It includes improving women’s access to and control of natural

resources and also the presence of laws that give women their fundamental rights.9

Socio-cultural environment
Whether single or married, women are considered to be subservient to their fathers,

husbands and brothers. Because of their second-class status, women find it difficult

to assert their concerns concerning resource use and management of the resource

base. They are socialized into believing such decisions are within the men’s domain.

This is especially so for married rural women, the majority of whom are married under

customary law.

Personal consequences of marriage
The conclusion of a valid marriage contract has certain consequences with respect to

the status of spouses, personal duties and rights, including property rights. Upon

marriage, the parties experience a change of status that affects their legal positions.

The wife assumes her husband’s rank and dignities.10 She assumes her husband’s

domicile and cannot acquire a domicile of her own choice in any circumstances, even

when the parties are living apart.11  She may assume her husband’s surname but is not

obliged to do so.

Because the wife is required by law to acquire her husband’s place of domicile, she

leaves her former domicile. She is therefore mutorwa (a foreigner) in her husband’s

homeland, or is perceived as such in the communal setting. This compromises her

ability to make decisions regarding the natural resources or general development of

her new domicile. She is considered to be ignorant of activities in the forests she

visits every day to seek household requirements. This is why when local/indigenous

knowledge of forests is sought, it is not based on women’s realities.

Single women are meanwhile considered to be in transit. Their fathers and brothers

decide for them on matters of natural resources or general community development.

Marriage does not put them in a better position.

The main purposes of customary marriage are to continue the family line, to provide

domestic labour (the wife’s duty) and to establish political and economic alliances

between the families of the wife and her husband.12
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Customary rules governing ownership and control of matrimonial property were formed

and shaped by feudal relations of production. Women are considered perpetual minors

with neither contractual nor proprietary capacities.

Under customary law, married women live under the total guardianship of their

husbands. They are not entitled to any property except under the mavoko/impahla

zezandhla or hands property acquired through their own labour and skill, e.g. crafts

such as pottery, herbalism, midwifery or under the mombe yehumai or inkomo yohlanga

– the motherhood beast received upon the marriage of a daughter.13 All meaningful

property is owned by the husband. Customary laws on matrimonial property perceive

a woman as an unpaid servant of her husband.14 She works for him, looks after his

family and acquires and preserves property for him. She has no share in his property.

Given the powerlessness of women under traditional or customary systems, their

ability to make meaningful contributions to management of natural resources in their

husband’s communal land where they are considered foreigners, is doubtful.

Placing gender analysis in context
The use of the term ‘gender’ has been characterized by great confusion. Most people

take it to mean ‘women.’ Men have tended to feel that gender issues were women’s

concerns. Other people have understood ‘gender’ to mean ‘sex.’ The difference

between the two terms must be explained.

The term ‘sex’ refers to biological and physiological differences between men and

women. ‘Gender’ refers to the culturally constituted differences between women and

men. These differences reflect each society’s interpretation of biological differences,

which vary across space and time. It is a social phenomenon arising from the social

and cultural structure that defines what is to be a man or a woman.15

Gender relations thus refer to the culturally constituted relationships between men

and women, women and women, men and men at different levels of their life cycles.

These relationships combine to turn biologically differentiated females and males

into socially differentiated women and men, through the acquisition of culturally

defined attributes of masculinity and femininity as well as the resources and

responsibilities associated with these categories. Gender relations further determine

the terms on which men and women interact with each other and the extent to which

these terms are characterized by inequality.

The roles given to men and women are defined by society and result in the division of

labour. This influences the differences in women and men’s problems, needs, priorities

and proposals for solutions.
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Based on the above, gender analysis helps identify where and what kind of inequalities

exist between men and women with regard to legal rights, opportunities for personal

development, access to productive resources and political participation. Often but

not always women are at a disadvantage, due to the fact that most societies are based

upon a patriarchal structure. Women often have to make their contributions to the

family, community and society with unequal access to, control over and benefits from

resources and resource use.

Because of these existing disadvantages, it is not sufficient to provide equal access

to resources. There is a need to fill in the existing gender gaps to achieve equity.

Clearly, gender inequalities in the communities sometimes require differential treatment

of men and women beneficiaries.

With regard to forests management in the rural setting, gender analysis helps identify:

• factors that limit or facilitate equal participation of men and women in conservation

processes

• roles performed by men and women within the household and the community and

how these influence the use of forest resources

• different responsibilities of men and women in forest management

• access and control of men and women over resources and income

• different needs and priorities for men and women

• key motivation factors for conservation for men and women

• indigenous and local knowledge possessed by men and women

• factors that need to be addressed to achieve sustainable forests management

This analysis forms the basis for understanding the relationships that exist between

gender, environmental management and community participation. Law and policy

makers have however not explored the dynamics of these relationships.16 The attention

given to gender issues in law and policy formulation on sustainable uses of natural

resources and conservation continues to be marginal. A conservation approach

without a gender focus would be blind to realities on the ground.

The Mafungabusi forest
The Mafungabusi forest is a demarcated state forest currently managed and protected

by the Forestry Commission. It is situated in the Midlands Province in Gokwe South

District. It was declared a demarcated forest in 1954 primarily due to:

• its ecological importance in protecting the catchment area of three major rivers,

namely Lutope, Mbumbusi and Sengwa which flow into the Zambezi River
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• the exploitation of the commercial timber tree species, mukwa (pterecarpus

angolensis), Teak (baikaeia plurijuga)

• the existence of various other indigenous species

• the fact that it is a habitat for indigenous species of animals.

At the time of gazetting, the forest covered a total of 101 900 hectares. This area was

reduced when 22 900 hectares of land was surrendered to communities living near the

forest. What remains of the forest is the area under investigation for the purposes of

this study.

Resource use
The Mafungabusi forest is managed under a community based natural resource

management initiative based on the concept of resource-sharing between communities

and the Forestry Commission. This initiative derives from the realization of the need

for communities to use forest resources while at the same time ensuring the

sustainability of the forest for the benefit of future generations.

Currently, resources are obtained from the forest in three ways:

• licence permit system – for the harvesting of commercial timber, under contract

with the Forestry Commission, and for grass cutting by communal area residents

• sanctioned use without permits – including the grazing of livestock in the forest

area and the collection of dead wood for fuel

• unsanctioned harvesting – including the poaching of wildlife and the cutting of

live trees for construction poles and other uses

The Forestry Commission is looking at other ways of managing the forest with less

emphasis on protectionist measures.

Forest resource use trends
The Mafungabusi forest offers communities the opportunity to harvest broom grass,

thatch grass, grazing area, firewood, mushrooms, mopane worms and fruits. Men and

women take different products.

Women need forest products to help feed and keep their families healthy and protected.

Products harvested by women include broom grass, firewood, mushrooms, the mopane

worm, manure for gardening, fruits and wild vegetables. All the edible resources are

mainly for family nutrition, while broom grass is for household cleaning. Women also

collect manure, which they use for gardening and floor plastering (kudzudzura).

Firewood is the main resource collected by women from the forest.
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Men collect resources for their productive and community development roles like

building, carpentry and thatching. Their responsibility in the forest is to cut poles for

building and to carry cartloads of thatch grass as well as grazing. Men are responsible

for work that is considered hard like carrying cartloads of firewood and thatch grass.

Carrying firewood by headload – as women do – is considered easier than carrying by

cartload. Further, men are responsible for dangerous duties like honey collecting.

One interesting observation from the study was that women do traditionally male jobs

in the home and in the forest. In Mauyani, Mafa, Nyamazana, Masongelwa, Manquma,

Sokelwa Muchengi, Mafahlavanhu and Bandawa villages, it was noted that women

carry out thatchwork. They also build, supervise cattle grazing and collect cartloads of

firewood, thatch and broom grass. This was particularly the case with widows, single

elderly women, female-headed households, and women whose husbands had gone to

work in the urban areas. However, the reverse is not true. A lot of men interviewed said

that it was not expected of them to do women’s household chores. Many were afraid

that others would think they had been given love potions by their wives.

Lessons learnt
1. Gender stereotypes determine the use of forest products by men and women.

2. Women and men use the Mafungabusi forest to derive different benefits, which

are determined by their roles at the household level (reproductive role of women

as opposed to productive and community development role of men.

3. Women do most of the traditionally male work in addition to their reproductive

and domestic work. However men feel it is improper for them to perform female

household chores.

Current management of the forest
The Forestry Commission in the past tried to manage forest operations without

including communities and other stakeholders. The Commission, however, noted that

protectionist approaches to forest management were not successful as communities

continued to unlawfully harvest resources from the forest. An amicable arrangement

in the management and use of the forest was needed. This was when the resource-

sharing initiative was brought in.

Objectives of the initiative
The objectives of an initiative must be ‘SMART’.17  This means that they should be

Shared (negotiated and owned) by all relevant stakeholders, Measurable (Performance

standards of quantity and quality), Attainable, Realistic and Reasonable, and they
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should be Time-bound. If objectives are SMART and thus shared by all stakeholders,

women’s concerns as well as those of men are taken on board.

‘Reasonable’ can mean different things to different people. For the purposes of this

study, reasonable was taken to mean a situation where issues of equity have been

taken into account and discrimination excluded. A ‘reasonable’ initiative gives a true

reflection of the community in question. The requirement of a time-frame offers

motivation.

The founding objectives of the Mafungabusi resource-sharing initiative are as follows:

• to manage the forest sustainably for the social and economic benefit of all villagers

• to conserve the watershed from which flow the Sengwa, Mbumbusi, Lutope and

Ngondoma rivers

• to provide grazing to the communities neighbouring the forest

• to provide firewood, mushrooms, mopane worm (madora), grass and wildfruits to

the village members.

• to provide sustainable management of wildlife for the benefit of the village

• to plant trees for provision of poles and construction timber and fruits

• to provide chalets for tourists and any other visitors

• to implement income-generating projects such as bee-keeping18

The objectives are attainable and lay a decent foundation for programme design. The

main weakness is that the objectives do not entirely meet the SMART criteria. They

are neither measurable nor time-bound. They cannot be termed reasonable because

they do not reflect the different realities of men and women.

Further, the outlined objectives are not supported by a clear list of expected outputs

and key result areas. Nor are the objectives shared – most of the women interviewed

did not know about them nor did they know about the existence of the constitution in

which they are enshrined.

Resource Management Committees
The Forestry Commission aims to conserve the forest through Resource Management

Committees (RMCs) in each of the villages. Committee members are voted in by their

communities. There are around seven people from each village in each committee.

Included within these seven are the chairperson, treasurer and secretary.

The RMCs report to the Forestry Promoter who takes their concerns to the Forestry

Commission in Gokwe. Effectively the RMC is the middleman between the Forestry
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Commission and the villagers. The RMC is allowed to solve some matters at the local

level without consulting the Forestry Commission.

In almost all the villages visited, there were more men than women in the RMCs. Women

said this was because traditional norms and customs place them in an inferior position.

It is difficult for women to be voted into RMCs even though voting is free and fair.

There is no provision in the Mafungabusi resource-sharing project constitution for a

quota system. A quota system would ensure that women’s needs are reflected in

management plans.

In the nine villages visited the following reflects the representation of women in

RMCs:

Village No. of men No. of women

in RMC in RMC Roles of Women in the committees

Mabuyani  6  1 Treasurer

Mafa  7  1 Treasurer

Nyamazana  6  0  -

Musongelwa  6  2  Committee members

Muchengi  7  0  -

Manquma  6  6  1 treasurer and 5 committee members

Mafahlavanu  6  1  Committee member

Bandawa  6  0  -

Sokwela  6  1  Treasurer

The table shows that women are not well represented in the management body that

has the power at the local level to influence forest resource use and land management.

Only in Manquma was there an equal number of men and women in the RMC. This

was partly because the chairperson of the RMC had been a CAMPFIRE officer and

understood the importance of involving women in natural resources management.

Women in RMCs were mainly given the position of treasurer because of their

trustworthiness (culturally required of a woman). Their election into the treasurer

position is also influenced by their roles in the household (they are expected to stay

at home). People come to treasurers to pay. Women in the RMCs complained that they

were unable to make meaningful contribution to resource use and conservation trends

as their duties were limited to safe-keeping of finances. They had little say in what the

money collected was used for. This could be because of the traditional belief that the

man is the leader and women have to be led or headed.
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The RMC is responsible for monitoring collection of firewood, thatch and broom

grass, collection of mushrooms and mopane worms to make sure that no illegal

harvesting of resources takes place. They also work with the Forestry Protection Unit

in looking out for poachers.

Membership of the resource-sharing project
Every member of a community surrounding the Mafungabusi forest is entitled to be a

member of the Mafungabusi resource-sharing project. Members have the right to:

• attend and vote at all general meetings

• elect officers or be elected as an officer of the management committee or any other

of the community

• use the facilities of the enterprise

• leave the community after three months’ notice

• together with other members, call a special general meeting and request that

matters be placed on the agenda

• be informed of the affairs of the community19

Taken at face value, the Constitution allows the views and concerns of all stakeholders

(including women) to be taken on board. However the study showed that there are

traditional and customary constraints, which negatively affect women and children’s

ability to vote, be elected into office, call general meetings and be informed about the

goings-on in the community. This is because women’s roles in the community are

limited to their reproductive roles and all duties surrounding this role.

For example, when a general meeting is to be held, at least 20 members or one quarter

of the total membership of the community must be present.20 A quorum is required

for binding decisions to be made or for the transaction of business. The provision,

however, does not specify the number of men and women who must attend. Women

could be left out of the decision-making processes.

Section 16 (1) of the Constitution provides for one vote per person where voting is

required. In section 16 (3) voting by proxy is prohibited. From a woman’s perspective,

it would have been better to allow voting by proxy as sometimes household chores

will prevent her attending meetings.

Monitoring resource use
It is the duty of the RMCs to monitor the communities’ access to resources. The

RMCs do this by setting dates for the harvesting of forest resources. Sometimes they
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set fees for harvesting, in the form of licences. This is done to ensure that access to

forest resources will not result in deforestation and depletion of non-wood resources

like wildlife.

Firewood

Firewood is collected by cartload on one particular day each month, fortnight or

week, depending on the village. In most cases collection by cartload was allowed

once a month. Head-loads of firewood can be collected at any time but only if the

wood is dry.

Most of the women interviewed said that the restrictions on firewood collection by

cartloads increased their work as they were forced to go and collect head-loads of

firewood from time to time in order to sustain their energy requirements. Some said

they had illegally collected cartloads of firewood from the forest despite the clear

prohibitory local regulations.

Grass

When the RMCs were formed, it was realized that another income-generating project

would be to make people pay for collecting broom and thatch grass from the forest.

Local villagers pay $6 for every bundle of thatch grass cut. For broom grass the fee

ranged from $25 to $30 dollars a day. Fees for reed grass ranged from US$30 to US$50

a day.

If villagers cannot pay, the RMC allows them to cut bundles of grass for themselves

as well as a determined number for the RMC for sale at $10 a bundle. The money

obtained this way is used to increase the committee funds. This kind of payment in

kind is commonly used because people in rural areas do not have money. At the

community level, it is mainly women who do this cutting. Since women are the poorest

group in southern Africa,21  paying in kind is the most viable form of payment.

Day licences allowed villagers to cut the whole day. This was a problem for most

women as no quantity was set. Women found it difficult to cut the quantity of broom

or thatch grass they needed within one day. They said that if a quantity was set, they

would at least be able to cut the grass in their free time until they got the quantity they

had paid for. The men only came to collect cartloads of grass when the cutting was

finished. Most men said they took part in cutting thatch grass if they needed it for

roof thatching.

Women interviewed were generally unhappy about having to pay for a resource that

is necessary for their reproductive role. Grass is a resource that they require in their
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day-to-day work when they sweep their houses and yards, while reed grass is used

for sitting mats in their homes. The fact that the RMCs continue to charge fees for

collection reflects the fact that women’s views are not reflected in forest management

plans. This may be because women are not able to attend Annual General Meetings

as they will be tied down by household chores and if they do, they are afraid or lack

confidence to speak out. This lack of confidence was mainly attributed to traditional

socialization which made women feel that decision-making was not their realm.

The money collected was banked by the RMCs and given out to needy people or

projects for a cause that appeals to the villagers. For example, in Manquma the money

raised last year was used for starting a bee-keeping project and also for buying

Christmas presents for orphans and the very poor in the community. Money was also

given to local schools and the clinic. In other areas especially Nyamzana, Muchengi

and Bandawa, women expressed concern about what happens to their money. There

is no proper feed-back mechanism to the women.

Cattle grazing

Cattle play an important cultural and economic role in the lives of the rural population.

One major use of the forest is for grazing, especially in summer. In winter, livestock are

let loose into the fields. Matzeke estimates that a total of 20 932 head of cattle entered

the forest at one time or another during the 1992 period. To regulate grazing for forest

sustainability, this activity is restricted to the periphery of the forest to allow incorporation

of other activities such as tourism and grass cutting in the core of the forest.

Wet wood for poles

Local communities are not allowed to collect wet wood in the forest. Harvesting of

wet wood is restricted to timber concessionaires. Local communities were generally

unhappy about this as they needed wet poles for building houses and cattle kraals.

Edible forest resources

Edible forest resources like mushrooms, mopane worms and fruits can be harvested

for free whenever they are in season. However, regulations prohibit harvesting for

sale, thus denying women who harvest the fruits an opportunity to economically

benefit from the forest resources.

Contact with forestry authorities
The Forestry Commission

The Forestry Commission is the body empowered by the Forest Act to take

responsibility for the management of protected forests in Zimbabwe. The Gokwe
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Forestry Commission organizes workshops and meetings with the communities living

around the Mafungabusi forest to discuss management of the forest. Personnel are

sent from the Gokwe office to deal with issues arising. However, the Commission’s

contact with the communities is mainly through the RMC of each community and

through the Forestry Protection Unit.

Local communities who depend on the forest for their livelihood see Forestry

Commission personnel as hostile people who deny them an opportunity to make a

living. To the communities, forests are there to exploit and it is therefore wrong for the

Commission to make it punishable to harvest resources as and when needed. Such

feeling was based on the general contention that communities were not consulted in

the drafting of the legislation empowering the Forestry Commission, which they see

as colonialist.

The Forestry Protection Unit

The Forestry Protection Unit institutes disciplinary control and in addition plays an

advisory role to the grazing scheme committees. They also help communities set up a

security system to control stock theft. Their efforts are mainly directed towards fire

prevention, prevention of poaching of wildlife and unlicensed harvesting of live trees,

and together with the RMCs, issuing of permits for harvesting some forest resources.

Interviews with the officers of the Forestry Protection Unit show most of those who

illegally harvested resources from the Mafungabusi forest were men, not women. The

men were usually arrested for hunting and cutting poles. The women, on the other

hand were mainly arrested for collecting firewood and cutting grass.

The communities indicated that although the Forestry Commission limits their access

to forest benefits, they still go into the forests to access these benefits. This was

especially so for women whose domestic roles require that they have access to forest

products readily.

Levels of participation
While public participation has been noted to be a prerequisite to sustainable

development,22  the participation of different groups in the resource management

process is bound to vary based on social ideals and constructs.

The following are the different levels of participation that communities or groups

within the communities display:

• Information sharing. This should go on throughout the whole process. A detailed

initial information brief should spell out to the public what the process is, what
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purpose it serves, the preparatory process proposed and what role the public

should play. This is meant to enable informed public participation and contribution.

It may be done through radio or TV talk shows where public briefing about the

initiative is given first before public discussion.

• Consultation: does not imply any obligation to incorporate into the final product

all the perspectives expressed. It is a selective process of engagement.

• Joint decision-making. This implies the right to negotiate and make decisions on

both the content and strategy in the policy, programme or project.

• Initiation and control by stakeholders – it is important for ideas of the policy, project

or programme to be initiated by the public. Stakeholders should be allowed to agree

upon the basic objectives of the conservation initiative so that they derive a sense

of stewardship over the whole process. This will make it easier for local and

indigenous people to be involved in awareness-raising activities for an initiative

whose objectives they understand and from which they know they will benefit.

• Stakeholder ownership of the process and participatory management. All

stakeholders, including women and children must feel that they own the forest

conservation process.

• Evaluation – if beneficiaries are enabled to participate in evaluation processes,

they can gain valuable insights and lessons for project design and implementation.

Stewardship of forest resources
People living near the Mafungabusi forest do not feel that they own it. Most feel that

the Forestry Commission owns the forest. The communities do not feel responsible

over the resources to which they are denied access and ownership.

If an individual cuts wet wood, or broom or grass for thatching unlawfully, he or she

fears only the wrath of the Forestry Commission. In natural resources conservation it

is important that all stakeholders feel they own the natural resources. This will give

them enthusiasm for conserving these resources.

Women, as married ‘foreigners’ or as single women in transit, are left out of the

ownership of the forest. It is thus difficult for them to align themselves with the

conservation process.

Traditional structures
Five traditional leaders23 were visited for the purposes of this study. They expressed

concern over the fact that although the Mafungabusi forest falls under their areas of

jurisdiction, it is controlled and managed by the Forestry Commission. The leaders

felt threatened by these external conservation initiatives.



46

Community, farmers� and breeders� rights in Southern Africa: towards a framework for a sui generis policy and legislation

Traditional knowledge
The knowledge that men and women possess is different. Men know about trees in so

far as they provide them with grazing areas and poles for building and other manly

household chores. Women know about traditional forest conservation because of

their work collecting firewood, procuring food and getting plants for medicine. Often

the women get their knowledge from what has been passed down to them by their

mothers and grandmothers. However, no attempt has been made to take women’s

knowledge into account. Most of those interviewed said that either the chief or the

headman was the local custodian of traditional knowledge. Only rarely are elderly

women consulted. Women at the local level are considered ignorant when in fact they

have experience-based knowledge.

Incentives
There is a need to motivate communities to manage natural resources. This is based

on the principle that those who avoid causing harm to the environment should be

rewarded as a way of encouraging them to maintain good environmental behaviour.

With this in mind, the Forestry Commission has given people in communities

surrounding the Mafungabusi forest incentives in the form of gum tree seedlings.

However, the majority of women interviewed during the study did not think that gum

tree seedlings were the best incentive to conserve forest resources.

The Commission also allowed the RMCs and their communities to use the money

collected from harvesting licenses for the benefit of their communities. However, this

did not please most of the women as they said that what the RMCs considered to be

beneficial to the community did not reflect the priorities and needs of women. A good

example was the bee-keeping initiative. The women felt that this was a project for men.

They wanted a benefit-sharing mechanism that would allow them to meet their particular

needs and requirements. For example, the women would have preferred to build a

clinic or start a chicken-rearing project. Several women stressed that free and ready

access to forest resources would be an incentive in itself.

Lack of access to information and ignorance of the law
Most women in the areas visited lacked education, access to information and legal

advice. They are often ignorant of laws that affect them – very few knew about the

Forestry Act or other conventions that mandate their participation in environmental

management.

Women are also unaware of legal remedies available to them. They look up to non-

governmental organizations (NGOs) representing women’s priorities for help. Such



47

A legal perspective for facilitating women�s participation in forestry management in Zimbabwe: ...

NGO’s included the Women’s Action Group (WAG), Musasa Project and the Women’s

Resource Centre and Network. However most women are unaware of the locus standi

requirement that limits the help that such NGOs can afford them. Women also think

that the Constitution of Zimbabwe will afford them the necessary redress.

It was noted during the study that some cultural and religious traditions and

sensitivities perpetuate women’s vulnerability by preventing them from accessing

information and acquiring interpersonal skills and services. For example, the Forestry

Commission holds management workshops at Lutope Lodge near Mafungabusi forest.

However, traditional leaders choose mainly men to participate and very few women

are able to attend.

Analysis of findings and recommendations
The realities of men and women are different. This influences what they need, what

they know and what is necessary for them to perform active roles in forest management.

Men and women are affected differently by customary law, local regulations and

governance instruments as well as national legislation. Given this, men and women

need to be empowered to contribute equally to information sharing, consultation,

joint decision-making, planning and law-making processes so that laws and local

regulations take on board the different lived realities of men and women.

Currently women – who make up more than half of Zimbabwe’s population – are

excluded from decision and policy-making processes in the management of forests.

Their interests are not reflected in regulations.

Several things need to be changed.

Reproduction versus production
Most people view women in rural society as reproductive housekeepers. They do

all the work in the home, and they bear and raise children. Their role in production

or in the development process is limited. This status quo has to be changed in order

for women to be able to play an integrated part in the quest for sustainable

development.

It is important to define the term ‘reproduction’. There are two types of reproduction

applicable to women in this study. ‘Generation reproduction’ encompasses both

biological reproduction and the upbringing of children.24 ‘Daily reproduction’ on the

other hand includes the daily maintenance of the household through tasks such as

cleaning, sweeping and cooking. Whilst men cannot bear children, they engage little

in other reproductive tasks they are capable of.



48

Community, farmers� and breeders� rights in Southern Africa: towards a framework for a sui generis policy and legislation

Access to and control over resources
Many communities in Zimbabwe, including the communities surrounding the

Mafungabusi forest, are based on strong hierarchy. Access to and distribution of

resources is dependent upon the place occupied in the hierarchy. Poorer households

may occupy a weaker position in terms of access to and control over forest resources.

In developing countries, women and female-headed households often constitute the

poorest group in rural areas.

Further, because women are traditionally supposed to be led by men, their position in

the societal hierarchy is very low. Married women are considered foreigners, while

single women are considered to be in transit. Women’s low position in the hierarchy

affects their access to and control over forest resources, even though as a group,

women are most affected by forest resource depletion.

Governance of the Mafungabusi Resource-Sharing Initiative
Changes must be made to the Constitution of the Mafungabusi Resource-Sharing

Initiative to allow women to play a full part. Inadequacies already noted are the lack of

a quota system mandating involvement of a specific number of women in RMCs, the

prohibition of voting by proxy, and the lack of a provision requiring women’s

participation at decision-making levels. These need to be addressed urgently to

enhance women’s sense of ownership of the process. One principle of sustainability

notes that: ‘Women’s autonomy over resources management should be treated as a

key issue, if resources are to be sustained.’25

It is notable that women’s involvement in forestry projects is limited by their inability

to influence decision-makers. Public influence and action is regarded as the sphere of

men. Women thus remain passive members of the community and can only try to

convince their husbands at home. Where women are elected members of RMCs, their

role is usually limited to that of treasurer, with a limited say in the running of the

conservation initiative. Women must be empowered to participate by changing social

constructs in line with Principle 10 of Agenda 21 which states that opportunity to

participate in decision-making processes is a pre-requisite for public participation.

Community participation
Agenda 21, adopted by the international community at the 1992 Earth Summit in Rio

de Janeiro, places broad public participation in decision-making at the level of a

fundamental prerequisite for sustainable development. It states that:

Environmental issues are best handled with the participation of all
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concerned citizens, at the relevant level. At the national level each

individual shall have appropriate access to information concerning the

environment that is held by public authorities, including information on

hazardous materials…States shall facilitate and encourage public

awareness and participation by making information widely available.

Effective access to judicial and administrative proceedings; including

redress and remedy shall be provided.26

The World Bank has also acknowledged the importance of public participation in

environmental management.

Community participation contributes significantly to maintaining or restoring the

ecological integrity of forests. It promotes the well-being of the community and a

more equitable access to resources. This makes a substantive contribution to achieving

participatory conservation objectives. It is however important to note that participatory

management works best when the interests of all stakeholders, including

underprivileged groups like women and children, are openly stated and there is a clear

intention to cater for all of them.

It is especially advisable to involve all stakeholders in the community including

traditional minors (women and children) where access to the natural resources within

the forest is essential for livelihood, community roles and duties, security and cultural

heritage. When stakeholders who have historically enjoyed rights over the forest are

to be affected by forest management, they must be made part of decision-making

processes on natural resource management.

Local and indigenous groups and other minor stakeholders like women will only be

able to participate fully in forest management if there is a clearly-stated policy or legal

document that makes a commitment to this.

Broad-based participation in the adoption and monitoring of a conservation initiative

tailored to local circumstances will enhance its implementation.  However, the word

‘community’ must be defined where communities are required to be involved. Such a

definition helps to identify the relevant stakeholders and their needs and priorities.

From the study, it was apparent that this had not been down before the Mafungabusi

Resource-Sharing Initiative.

The aims of a participatory approach in the conservation process are to:

• establish effective linkages between the targets and priorities set by the process

and the resources allocated to support them
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• establish a comprehensive approach leading to the mainstreaming of the priorities

of stakeholders

• foster common actions between stakeholders committed to working on issues at

hand

• strengthen collective approaches to tackling key issues27

Given the above outlined aims of a participatory approach in conservation, it is difficult

to describe the Mafungabusi project as a proper attempt at a participatory approach

in conservation, since women’s participation is limited at all levels.

Role of NGOs
In the villages visited it was noted that local women had no formal institutions through

which they could influence national policy or local governance in the area of natural

resource management. The majority of those interviewed hoped that women’s groups

and NGOs like WAG and the MUSASA Project would take up their concerns. NGOs

and women’s groups thus perform a crucial role in motivating women to participate in

forestry projects and other rural development programmes. It is important that women

form groups or organizations to safeguard their interests, given their unfortunate

position in the family and society. Through these organizations, women can strongly

influence policy and decision-making.

Zimbabwean legislation limits the role of NGOs through a locus standi requirement.

Locus standi has been defined as legal standing of an individual or group of individuals

to sue or be sued in a court of law or to vindicate a cause. From this definition, phrases

like ‘affected party’ or ‘interested party’ have arisen. These suggest that for a person

to have legal standing, clear interest or harm arising from the status quo has to be

proved. For this reason non-governmental organizations sometimes are unable to

vindicate a cause on behalf of an individual or groups of persons.

Zimbabwean courts recognize the Roman-Dutch Law concept of the actio popularis

(citizen’s action). Under actio popularis, any member of the public can bring legal

action in the public interest.28 For an individual to be able to challenge an administrative

decision he must have a degree of personal interest in the remedy sought.

This position was upheld in the leading case of Zimbabwe Teachers’ Association

(ZIMTA) and Others v. Minister of Education.29 In this case, the court upheld the

principle that only a person with direct personal interest in the remedy sought has

locus standi. The court said that such interest should not be merely of a financial

nature. Legal interest had to be proved. In this case the court ruled that ZIMTA had
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locus standi as it had proved real and substantial interest in the matter and represented

the interests of 42 per cent of all teachers in the country.

It is problematic to show direct legal interest in environmental matters because

every one has a stake in the environment. Environmental concerns do not affect

one individual in an abstract way.30  In matters like these, the locus standi

requirement must be liberalized to allow individuals and other bodies to argue for

the cause.

The liberalization of the locus standi requirement would need to go hand in hand with

the concept of public participation. Justice will not be achieved if the term ‘affected

persons’ remains limited to people with a direct interest in the matter or those who will

suffer direct harm. It is important that persons acting in their own interests or on

behalf of another person, group, or class are able to argue for the environmental

cause from a gender equity stance. This is in line with the view that,

Law should not be short-sighted or a tool of injustice-rather it should be a

progressive vehicle of social control to achieve the acceptable human

standards in our society.31

The Supreme Court echoed the above sentiments in the case of Catholic Commission

for Justice and Peace (CCJP) v. Attorney-General,32 remarking that:

…it would be wrong therefore for this court to fetter itself by pedantically

circumscribing the class of people who may approach it for relief.

In this case the CCJP, a human rights organization, was held to have locus standi

because it was representing confined people who were unable to bring action on

their own. It is hoped that women’s groups can do the same to protect rural women

whose second-class status deprives them of the ability to vindicate their own cause.

It was hoped that the promulgation of the Class Actions Act 2000 would bring the

necessary change required in the area of locus standi. However the Act leaves a lot

to be desired. The Act makes the class action subject to an application to the High

Court for approval. The High Court is empowered to approve or disprove any class

action at its discretion. Given that High Court judges are predominantly male and

their socialization predominantly African (suggesting women’s inferiority on the

basis of African traditional values and custom), there is no guarantee that a class

action by women seeking to assert control over resources will be approved.
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Indigenous knowledge
Agenda 21 states that ‘indigenous people and their communities have a historical

relationship with their lands… they have developed over many generations a holistic

traditional scientific knowledge of their lands, natural resources and environment.’ 33

There is now heightened awareness at the regional and international level of the

value of women and men’s local knowledge for use and management of natural resources

in general and for forest management in particular. It is now accepted that local

environmental knowledge can make a significant contribution to forest management

strategies, especially when blended with the best available science. Such knowledge

and skills from both sides contributes to sustainable development.

Since men and women use different forest products for their different needs as

determined by their roles at the household level, it is evident that they possess

different traditional or use knowledge about forest conservation. Traditional knowledge

must therefore be collected from the perspectives of both men and women.

It is also important to understand the links between the people who hold the knowledge

of use and conservation of forests and the forces which have an impact on men and

women’s ability to manage and apply that knowledge to the policy making process.

As noted earlier, women are mostly unable to apply their knowledge to policy

formulation as their voices are not heard. Women’s experience-based knowledge must

be taken on board.

The right of access to information
The right of access to information is the basic foundation to public participation in

programmes of national, social, economic development and environmental

management.34  Knowledge in itself is power and it empowers people to make informed

decisions. There must be legislation providing for access by communities to timely

and accurate information on the state of forests and management measures. This

would empower the public.

The national laws and policies of Zimbabwe relating to natural resources management

should openly promote access to environmental information. This is especially

important for women, because they are not involved in most of the information-

sharing initiatives of the Forestry Commission. Usually only men are given necessary

information in areas where women are also responsible for resource use decisions and

programme implementation. Women are rarely able to attend the meetings or seminars

where they could acquire this information. Because of this, they also often lack effective

channels for airing their views.
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Incentives
It has been noted over the years that the command and control system of environmental

management is not effective. It is important that laws in the region provide for incentives

for the forest management so that all those who come into contact with the environment

will take positive steps to conserve forest resources. However, for these incentives to

be effective, they must be relevant to the recipient and answer his or her different

needs and priorities. The incentives provided by the Forestry Commission in villages

surrounding the Mafungabusi forest were not based on gender analysis. The women

were not interested in a bee-keeping project: they wanted a clinic or a chicken-rearing

project. As such, the incentives failed to motivate the women to work towards

conservation.

Incentives that could lead to sustainability include:

• tax concessions

• subsidies

• special arrangements for licences

• increased market access

• financial compensation schemes

• increased infrastructure and development activities

• more equitable sharing of benefits among stakeholders

Of the above the most relevant to community initiatives are equitable benefit-sharing,

increased infrastructure and development activities, special arrangement for licences

and financial compensation schemes. However this will differ from project to project.

Gender analysis will be helpful in every situation to inform suitable incentives.

Recognition of traditional leadership systems
For effective local level management of forests, there is need to involve and

strengthen traditional structures that represent different stakeholders among local

and indigenous people. It is easier for communities to accept and positively

contribute to the conservation of forests if their local structures are respected

rather than ignored. One of the findings of the study was that traditional leaders are

respected and obeyed at the local level. Clearly it would be advisable, in advocating

for women’s active participation in forest management, to first approach the

traditional leaders who are best placed to convince local populations about the

importance of such a principle.
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Formulation and application of general law
Gender analysis must be carried out before laws are adopted. The undertaking of

gender analysis will inform legal strategies and regulations and ultimately ensure that

the law gives a true reflection of society. It will allow for adequate involvement of both

men and women in the area regulated by that legislation.

The gender checklist below is useful for the purposes of law formulation and

application; and for role and priority setting in forest management programmes.

Gender checklist
1. What is the gender division of labour?

2. Who controls the benefits?

3. What is the women’s perception of their role?

4. Analyse the social, traditional and cultural interactions and roles of the sexes at a

particular time and location (basic gender analysis).

5. Check the gender status of support organizations/institutions and their marketing

structure.

6. Is the system governing the control and management of the project gender sensitive?

7. Who are the participants and intended beneficiaries?

8. Is there a clear system/mechanism to ensure that men and women are equally

involved in decision making?

9. Does the project conflict with any of the community’s gender norms and roles?

10. Is the project site accessible to both men and women?

11. Is there evidence of collective ownership of the project by both men and women?

12. Does the development plan of the project accommodate the training needs of

both men and women?

13. Is there any potential conflict between the productive and reproductive roles of

men and women

In current forest management legislation, especially the Forest Act, a holistic approach

is required. This approach should take into account gender differences in general and

with respect to important issues of sustainability like public participation, access to

information, incentives, traditional knowledge systems and stewardship of forest

resources.

It would also be helpful for the Constitution of Zimbabwe to uphold gender sensitivity

and, in particular, gender specificity. Further a duty should be placed upon the

government to implement the gender equality and environment-related objectives of

conventions it has ratified.
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The case of customary law
Since customary law is the major reason for women’s inequality and subservient

status in rural society, it is important that the legislature takes a move to abolish

certain customary practices. It is important at this point to note that gender relations

are a social construct and therefore can be changed to meet changing needs and

beliefs that recognize women’s role in sustainable development.

Concluding remarks
This study was premised on the role of law (legislation, customary law, policies and

local governance instruments) in facilitating the role of women in achieving sustainable

forest management. The analysis and recommendations were therefore limited to the

analysis of law. However, law itself does not always alter popular practice. One cannot

over-emphasize that there is a need to change discriminatory attitudes within

communities.

Women’s problems must be considered national problems, which both men and women

should seek to redress. Gender equity in natural resources management should be a

priority to ensure joint action in achieving the goal of sustainable environmental

management.
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Chapter Three

Securing sustainable livelihoods: developing an
appropriate regime to protect community rights to
biodiversity

Mariam Mayet1

Introduction

This chapter begins by introducing the relationship between local communities in

Africa and biodiversity and traditional/associated knowledge, the differences and

similarities between indigenous populations and local communities and the threats to

biodiversity and traditional knowledge. Section 2 sees the development of the

international context. Section 3 sets out the imperatives that should underpin a regime

to protect community rights. Section 4 contains a list of recommendations for inclusion

in legislation to protect community rights.

Communities and biodiversity
The African continent is endowed with a rich diversity of biological resources. Since

time immemorial, Africa’s people have depended upon free and open access to that

diversity for food, fuel, medicine, shelter and economic security, by exchanging and

trading these resources.2 For the vast majority of the continent’s people, this diversity

of biological resources serves as a buffer against poverty, drought, environmental

change and war.3

Local communities in Africa have accumulated a broad technological knowledge base

to conserve and manage these biological resources in a sustainable manner.4 These

communities have developed unique technological systems to enable them to conserve

and use plants and their genetic components. These systems include home gardens,

seed banks, and sacred groves.5 Whilst in many parts of the world, knowledge of

biodiversity and the technology for using different species is held by geographically-

distinct indigenous groupings, in Africa such knowledge can be found in almost all

rural households and many urban households.

This can be seen in the diverse cultures of the more than 2 000 ethnic groups living in

Africa, and in the central role played by plants and animals in indigenous systems of

medicine and agriculture on the continent.6 In South Africa for example, a pilot survey
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conducted by the Council for Scientific and Industrial Research (CSIR), in conjunction

with various local universities, identified the following traditional technologies or

traditional knowledge systems as they pertain to biodiversity: farming practices (e.g.,

inter-cropping, mulching); soil and water conservation (e.g., stone lines); wild food

products (e.g., gathered fruits); fermentation techniques (e.g., brewing, food

processing); storage (e.g., grain stores, local additives); and medicinal products (e.g.,

plant or animal derivatives) etc.7

It is generally accepted that biodiversity survives through the conservation and

sustainable use strategies employed by indigenous peoples and local communities.8

Local communities and indigenous people/populations
In this chapter, ‘local communities’ is taken to be distinct from ‘indigenous

populations’. But what is a local community? There is no one definition. It has been

common for a local community to be defined in terms of shared social and economic

relationships, through which knowledge, values and customs are transmitted. However,

communities may define themselves in different ways: some in territorial terms, some

in relation to a particular resource or set of natural resources, and some in terms of a

shared activity.9 Legislative attempts have been made to capture the essence of a

‘local community’, in particular for the purposes of regulating access to genetic

resources and traditional or associated knowledge. One such attempt is the draft

South African Law which defines local community as ‘a human population in a distinct

geographical area, with interests or rights over biological resources, knowledge,

innovations, practices and technologies governed partially or wholly by its own

customs, traditions or laws.’10

In contrast, an indigenous population has been defined as ‘a homogenous society

identified by self-ascription and ascription by others, who have continuously lived

as a community sharing common bonds of language, customs, traditions and other

distinctive cultural traits, and who, through political, social and cultural factors, became

differentiated from the majority of the population.11’

It is generally accepted that indigenous populations and local communities are

distinguishable from each other and have different political needs and aspirations.

For example, the main rights demanded from indigenous people with regard to genetic

resources include the right of self-determination, the right to control territory and

the right to have existing treaties with states recognized or re-negotiated.12 Local

communities do not seek the same rights. They require secure land and resource

tenure, and equitable access to natural resources. They want to be able to participate
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in decision-making affecting the exercise of their rights in respect of biological

resources.

Indigenous populations and local communities do however share some characteristics.

In both cases, genetic resources and associated knowledge are not privately owned,

but typically shared within communities. Both indigenous peoples and local

communities seek the right to control the access of outsiders to the land and sea areas

that they inhabit, where genetic resources are located. Both also want the right to

control access to, and use of, genetic resources and associated knowledge.13

This chapter will deal only with the needs, rights and aspirations common to both

indigenous peoples and local communities insofar as they relate to biological resources

and associated knowledge.

Threats to biodiversity and traditional/associated knowledge
The most significant threats to biodiversity and associated knowledge can be

summarized as follows:

• In the last decade, there has been renewed interest in medicine and traditional/

associated knowledge,14 as important leads in developing new products. The

term used to describe this resurgence in the ‘collection, screening and use for

commercial and industrial purposes of their knowledge and genetic and biological

products which come from their land or which are important for their societies’ is

‘bio-prospecting’.15 This has resulted in the appropriation – many call it theft or

bio-piracy – of traditional knowledge, with no rewards for those who held the

knowledge in the first place, and no benefits for the country where the resources

and knowledge came from.

• Ecosystems have been destroyed and biodiversity threatened in the search for

more agricultural land. Activities like mono-cropping, deforestation, the

introduction of invasive alien species, mining and the over-harvesting of natural

resources have led to the loss of traditional knowledge.

• The introduction of a global intellectual property rights system further threatens

the rights and control of indigenous peoples and local communities over their

biological resources. The system was brought in by the Agreement on Trade-

Related Intellectual Property Rights (TRIPS) of the World Trade Organization

(WTO), in particular, Article 27 (3) (b) of TRIPS. (See discussion in detail below).

It is clear that if the rights of indigenous people and local communities are not protected,

biodiversity will cease to exist, since – as is generally accepted – biodiversity survives

only through the conservation and sustainable use strategies employed by these
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communities.16 One way to understand the nature and extent of the protection required

for indigenous and local communities is to understand the relationship between the

collective ownership of biological resources and the traditional knowledge associated

with such resources.17

International context: obligations for states and
consequences for indigenous and local communities

A great deal of work has been done in international fora over the last decade with

regard to genetic resources and traditional or associated knowledge. This work must

be taken into account when considering the development of appropriate mechanisms

to protect community rights. It includes:

• the Conference of Parties to the Convention on Biological Diversity (CBD)

• the United Nations’ Working Group on Indigenous Populations

• the United Nations’ Commission on Human Rights mandated to consider the

draft United Nations Declaration on the Rights of Indigenous Peoples

• the International Undertaking on Plant Genetic Resources for Food and Agriculture

(IUPGRFA)

In addition, a comprehensive study on intellectual property related to the needs of

holders of traditional knowledge has been made by the World Intellectual Property

Organisation (WIPO). The study is based on hundreds of interviews conducted by

the organization during nine fact-finding missions in almost all regions of the world

between 1998 and 1999. The object was to explore current approaches to, and future

possibilities for, the protection of holders of traditional knowledge.18

Whilst it is beyond the scope of this paper to deal with the work undertaken in the

fora mentioned above, the following international ‘events’ have direct bearing on the

question of community rights. They form the basis for the discussion in Section 3.

Agenda 21
Agenda 21 is considered to be the most comprehensive and potentially useful outcome

of the Rio Earth Summit. It provides for a charter and a programme of action for

sustainable conservation and development. Chapter 26 of the agenda looks at how to

recognize and strengthen the role of indigenous peoples and their communities. Section

26.6 sets out the following programme statement:

Governments in full partnership with indigenous people and their communities

should where appropriate, develop or strengthen national arrangements to
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consult with indigenous people and their communities, with a view to reflecting

their needs and incorporating their values and traditional and other knowledge

and practices, in national policies and programmes in the field of natural

resource management and conservation and other development programmes

affecting them.

This statement is extremely useful as it sets out the context in which mechanisms for

the protection of community rights should be developed.

Convention on Biological Diversity (CBD)
The United Nations’ Convention on Biological Diversity (CBD) is the first international

treaty to acknowledge the vital role of traditional knowledge, innovation and practice

in conserving and developing biodiversity. It recognizes the need to guarantee the

protection of this knowledge and practice, either through the protection of intellectual

property rights or by other means.19 The Convention unequivocally acknowledges

the role of the knowledge, innovations and practices of indigenous peoples and local

communities in the sustainable use and conservation of biological resources.20

Article 8 (j) of the CBD provides as follows:

‘Each Party, subject to its national legislation, shall:

1. respect, preserve and maintain the knowledge, innovations and practices of

indigenous and local communities embodying traditional lifestyles relevant for

the conservation and sustainable use of biological diversity,

2. promote the wide application of such knowledge, innovations and practices with

the approval and involvement of the holders, and

3. encourage the equitable sharing of benefits arising from the use of such

knowledge, innovations and practices.’

Whilst on the surface promising, Article 8 (j), when taken on its own, is limited.

National legislation – where it exists – will take precedence over the obligations set

out in the article. More importantly, the obligations appear to be conditional: the

words ‘each Contracting Party shall, so far as possible and as appropriate’ reduce the

nature and extent of any commitment. Failure by national legislation to recognize the

rights as contemplated by Article 8 (j) would render it redundant. Legally, the promises

contained in Article 8 (j) can be fulfilled only if a large body of rights protecting local

communities already exists. The most important rights are those that ensure

environmental security as a component of human security, namely, ‘peace,

environmental protection, human rights, democratization, and social integration’.21
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This argument would hold true even if, as Nijar argues, the cumulative effect of

certain provisions of the CBD make it mandatory for parties to the convention to

enact a law recognizing indigenous and local community knowledge systems.22

Local communities and indigenous people often experience insecure resource tenure,

are financially weak, and lack institutional arrangements to safeguard their property

rights. Article 8 (j), and other related articles, seek to recognize and protect the

fundamental human rights of indigenous peoples and local communities. It has been

argued that indigenous peoples should use the relevant provisions of the CBD, the

Rio Declaration23 and other human rights instruments, to improve recognition and

protection of their intellectual property rights.24

A more integrated approach is thus advocated in order to provide recognition and

protection of indigenous peoples’ rights. This approach proposes a model based on

‘traditional resource rights’ or a ‘bundle of rights’, reflected in a range of international

human rights instruments and principles of equity and justice, which indigenous

communities can use to assert their claims to property.

The model seeks to protect rights rather than provide mechanisms to facilitate the

commercialization of such rights. This approach is founded upon principles of social

justice, equity and self-determination. It thus embraces a set of more far-reaching

rights than those provided by existing community rights regimes. This is entirely

consistent with the need to provide environmental and human security for local

communities, as a necessary corollary to the protection of the rights envisaged in

Article 8 (j).

Trade-Related Aspects of International Property Rights (TRIPS)
TRIPS sets minimum standards for countries to follow in protecting intellectual property

through patents, copyrights, geographical indications, industrial designs, trademarks

and trade secrets. The agreement introduces a system of monopolistic rights to

biological diversity.25 This is in sharp contrast to the national sovereignty principle

enshrined in the CBD and the recognition that the rights of indigenous peoples and

local communities, as well as states, are necessary to protect biodiversity and to

encourage conservation.

The most controversial provisions of TRIPS are set out in Article 27.3. (b), which

establishes the first global system of intellectual property rights on biological diversity.

Under the system, WTO member states must provide patent protection for micro-

organisms and microbiological processes, such as those used in biotechnology today.

Whilst states may exclude plants and animals from their patent laws, they must provide
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intellectual property titles over plant varieties, either through patents or through an

effective sui generis system.

Developing countries were meant to implement Article 27.3. (b) after it had been

through a review process, set for 1999.26 However, this process is still underway. The

African Group has consistently argued for the scope of Article 27 (3) (b) to be extended

to include the protection of indigenous knowledge and farmers’ rights. The Group

wants sui generis laws to allow for the protection of community rights, the continuation

of farming practices and the prevention of anti-competitive practices that threaten

food sovereignty.27 The position also calls for TRIPS to be harmonized with the CBD

and the United Nations Food and Agriculture Organisation (FAO).

The Commission on Human Rights (Sub-Commission on the Promotion and Protection

of Human Rights), has said that the TRIPS Agreement could threaten economic,

social and cultural rights, widening the scope for ‘bio-piracy’ and reducing the control

of some communities (especially indigenous communities) over their own genetic and

natural resources and cultural values.

The Commission says that since the ‘implementation of the TRIPS Agreement does

not adequately reflect the fundamental nature and indivisibility of all human rights,

including the right of everyone to enjoy the benefits of scientific progress and its

applications, the right to health, the right to food, and the right to self-determination,

there are apparent conflicts between the intellectual property rights regime embodied

in the TRIPS Agreement, on the one hand, and the international human rights law, on

the other’.

In contrast, many of the provisions of the CBD echo those of the International Covenant

on Economic, Social and Cultural Rights. These include the right to self-determination

and the balance of rights and duties inherent in the protection of intellectual property

rights. They also include provisions relating to the ‘safeguarding of biodiversity and

indigenous knowledge relating to biodiversity’.

Imperatives that should underpin an appropriate regime
to protect community rights

A sui generis community rights regime
The ensuing discussion looks at some of the most pressing imperatives that should

inform a community rights regime ‘of its own kind’ or what is commonly referred to as

a sui generis system. Such legislation must go hand in hand with the recognition and

enforcement of a range of other rights for indigenous and local communities, including
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those related to culture, legal recognition, personality and standing, the ability to

associate and contract, and the right to information and participation in decision-

making.28

Some form of community rights legislation already exists in several countries across

the developing world, including Costa Rica, India, Brazil, the Andean Pact countries

and the Philippines. In Africa, the OAU has laid down a Model Law for the Protection

of the Rights of Local Communities, Farmers and Breeders, and for the Regulation of

Access to Biological Resources.

Process to be adopted for legislation
It is likely that South Africa will adopt the approach taken by Costa Rica in developing

a sui generis community rights regime. The Costa Rica Biodiversity Law establishes

a participatory process to determine the nature, extent and conditions of community

intellectual rights. It also sets out mechanisms to determine who will be entitled to

refuse access to their resources and knowledge.

Inappropriate paradigms
When considering legislative options for the protection of community rights, it must

be stressed that these should not take place within the intellectual property regime

established by the TRIPS Agreement. It is widely accepted that national intellectual

property rights (IPR) regimes,29 international IPR regimes30 and the conditions set

out under TRIPS are inimical to patenting of traditional knowledge and/or innovations.

Attempts to reconcile – through legislation – the provisions of TRIPS and the CBD

are not only premature, since Article 27 (3) (b) is currently being reviewed, but will

also be contrary to the position taken by the African Group on the article. More

seriously, such attempts will only reflect the unresolved tensions between the TRIPS

Agreement and the CBD, as can be seen in intellectual property legislation adopted

by the Andean Pact countries on September 14 2000. This law tries to implement the

TRIPS Agreement and at the same time, provide some measure of protection for

community rights.31

Margarita Florez Alonso, a Colombian lawyer specializing in biodiversity law and

indigenous peoples’ rights, said of the law: ‘the parties to the CBD, the developing

countries in the TRIPS council, even the United Nationals Commission on Human

Rights have all recognized the incompatibility between TRIPS and CBD. The Andean

Community text simply embodies this problem. All the elements of what we would

consider human rights are illusions – because the incompatibilities have not been

resolved’.32
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It must also be noted that community rights to the control of natural resources,

including biodiversity, knowledge and technologies, existed before private rights

were conferred to these resources. Hence, these rights are regarded as ‘natural rights’

or a priori rights.33 They are tried and tested practices of past and present generations,

and, as such, must be passed on to future generations. Exclusive rights or private

individual ownership is thus inimical to the fundamental nature of these rights.34

Comprehensive legislation
Ideally, Article 8 (j) should not be implemented through a host of different statutes

dealing with aspects of land tenure, protected areas, protection of endangered species,

land development and water quality. Because the scope of Article 8 (j) is greater than

Article 15 (which focuses only on access to genetic resources), separate comprehensive

legislation guaranteeing these rights should be the starting point for legislation to

address the knowledge, innovations and practices associated with genetic resources.35

Different pieces of legislation for one article could result in confusion and

inconsistency, as different government departments implement different pieces of

legislation.

Relationship between the rights of the State and those of
indigenous and local communities
Principle 236 of the Rio Declaration recognizes the sovereign rights and responsibilities

of states over their own natural resources. This principle is reflected in Article 3 of the

CBD, which establishes the sovereign right of nations to exploit their own resources,

and the corresponding responsibility to conserve and use those resources in a

sustainable manner. It has been pointed out that the relationship between the rights

of the State and those of indigenous and local communities must be clarified, to avoid

undermining the role of those managing biodiversity at a local level.37 To this end, the

sovereign rights of the State over biological resources should be entrenched insofar

as the exercise of those rights is in a public trusteeship capacity. Acting in this

capacity, the State should discharge the obligation to ensure that biological resources

are protected, managed and controlled in a sustainable, equitable and beneficial manner.

Public participation and transparency in decision-making
The OAU Model Law for the Protection of the Rights of Local Communities, Farmers

and Breeders, and for the Regulation of Access to Biological Resources contains far-

reaching proposals to extend the participation of indigenous peoples and local

communities in developing and implementing policies that affect their lives and

territories. However, much work needs to be done to find mechanisms that ensure
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community participation. South Africa has tried to ensure public participation by

enlisting representatives of indigenous peoples and local communities to be part of a

Bio-Prospecting Authority. This body is to be the primary decision-making authority

on access to genetic resources and associated knowledge and benefit-sharing. In the

future, it will also deal with issues concerning community rights.

Prior Informed Consent (PIC)
It is generally accepted that as holders of traditional knowledge, innovations and

practices, indigenous peoples and local communities have a right of consent prior to

the wider application of such knowledge and practices, and are entitled to share

equitably and fairly in the benefits derived from their use by others. This is a standard

requirement in most pieces of legislation. The challenge is to find appropriate and

cost-effective mechanisms to elicit such consent. Indigenous peoples and local

communities must also have the right to refuse to give such consent.

Equitable sharing of benefits
Glowka has said that the challenge is to develop legislation on benefit-sharing of

genetic resources and traditional knowledge that will minimize the tendency to see

these resources as just one more thing to appropriate easily.38 This caution is

noteworthy because the trend since the enactment of the CBD has been to distort the

benefit-sharing provisions to facilitate the commercialization of biodiversity and

associated knowledge, often at the expense of its sustainable use at local level.39

It has also been pointed out that benefit-sharing is defined mostly from the perspective

of the bio-prospector. The emphasis has been put on how much money is paid, and

whether other non-monetary benefits flow to the provider.40 This interpretation is

extremely limited in that it ignores the benefits that local communities themselves

derive from biodiversity for their livelihoods, health, and food security. It ignores the

benefits from the results of public research on biodiversity made available to society

as a whole.41

It is argued that the support for biodiversity-based livelihood strategies for any benefit-

sharing initiative is a prerequisite. In this regard it is pointed out that ‘everyone will

suffer if biodiversity, and the local knowledge that goes with it, is turned into merely

another commodity inequitably traded between the poor and the rich. It is of highest

importance that the discussion on benefit-sharing takes into account the intrinsic

value of biodiversity for local livelihoods and the multiple benefits generated from its

use at the local level.’ 42
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Specific recommendations for legislation

The development of appropriate sui generis legislation to protect community rights

is a challenging and complex process. Several underlying policies for the

development of such legislation have been set out in some detail above. The OAU

Model also provides a sound basis for the evolution of locally-tailored legislation.

However, it is strongly recommended that SADC members embark upon a

consultation process with respective stakeholders in order to determine the nature

and scope of sui generis community intellectual rights within a defined period of

time. This has been the approach adopted by the governments of Costa Rica and

South Africa.

Such a participatory process should also determine effective mechanisms for dispute

resolution as well as an appropriate system for documenting and recording traditional

knowledge.

Conclusion

Much has been written about community rights and the ways in which they should be

protected. Hopefully, this paper has made a further contribution to this debate.

Ultimately, those most affected must decide how their rights should be protected.

Indigenous peoples and local communities do not however, often have the strongest

voices within society. These people need governments within the SADC region to

commit to a consultative process and to develop appropriate policy and legislation to

recognize and protect their rights.
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Chapter Four

Sharing benefits

Trygve Berg

Introduction

The Convention on Biological Diversity (CBD) has three main objectives: the

conservation of biodiversity, the sustainable use of its components and the sharing

of benefits arising out of the utilization of genetic resources. These objectives apply

to all wild and domesticated species. The CBD strongly links conservation to

sustainable use.

The general perception is to associate wild species with conservation and

domesticated species with utilization. The objective of a fair and equitable sharing of

benefits may call for a different approach in the management of wild and domesticated

forms of biodiversity.

Wild and domesticated species are perceived to be different in several ways. Wild

species have value as individual species, and as part of ecosystems. They may be of

value from an aesthetic or recreational point of view, and thus of current, or potential,

economic benefit. Domesticated species, on the other hand, are valued largely in

terms of the economic benefit they have in agricultural production systems.

Despite these differences, the primary objective is the conservation of all species as

the genetic resource base of biodiversity. Focus in conservation is to keep the germ-

plasm viable and not to undermine this by genetic erosion.

Do the differences between wild and domesticated biodiversity call for different

mechanisms in the implementation of the CBD? This chapter discusses the differences

and looks at possible mechanisms for handling plant genetic resources for food and

agriculture in ways that fulfil the convention’s objectives and are sensitive to

community interests and rights. The chapter also discusses whether there are ways of

reconciling the CBD with the requirements of the Trade Related Aspects of Intellectual

Property Rights (TRIPS).

Types of benefits
Article 1 of the CBD describes ‘benefits’ as those ‘arising out of the utilization of
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genetic resources, including by appropriate access to genetic resources and by

appropriate transfer of relevant technologies, taking into account all rights over those

resources and to technologies, and by appropriate funding’.

This definition takes into account several key considerations: rights over resources

and technologies; access to genetic resources; the transfer of relevant technologies,

and the use of the genetic resources. In the case of domesticated biodiversity, the use

of genetic resources brings benefits at two levels. Firstly, it leads to improved yields

of timber, crops, and livestock. Productivity is also improved in food processing.

Secondly, benefits are realized in the technology used to improve the productivity of

the germ-plasm. The commercial aspect of benefits is shown in trade with germ-plasm

and seeds and in the sale of the relevant technology.

The use of genetic resources from wild biodiversity may also bring benefits. These

include increased use value through the development of new pharmaceutical/industrial

products and technology, and increased economic benefits through the sale of the

industrial products and the new technology.

If a company develops a new product in the area of either agro-biodiversity or wild

biodiversity, it becomes the owner of the rights to the product and reaps all earnings

from sale of the product. In this case the treatment of ‘benefits’, as laid out by the

CBD, is the same, regardless of whether domesticated or wild species are concerned.

The difference comes in the treatment of the ‘country of origin’ and in food security

considerations. Domesticated species have been exchanged for many years. The

country of origin of a particular species may be unknown or untraceable. In a gene

bank, the source country may be specified, but the source country is not necessarily

the country of origin. With respect to ‘distinctive properties’ which is the term used

in the CBD, a particular species may have several countries of origin. With the exception

of a few endemic species, most domesticated species cannot be assigned to particular

countries of origin in the same way as wild species. This creates uncertainty with

respect to beneficiaries. In contrast, the source country of collected samples of wild

species is usually clear and the identification of beneficiaries thus straightforward.

Bilateral contracts on germ-plasm collection and transfer
The benefits outlined above are realized through bilateral and other arrangements.

Since states have sovereign rights over their natural resources, and collection and

transfer is subject to national law, collectors should have a permit for the collection

and for the exportation of the materials. If such permits are processed bilaterally, they

require a contract that spells out how benefits should be shared.
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Where pharmaceutical industries are involved in bio-prospecting, bilateral contracts

are often the preferred mechanism. One case often referred to as a model for bilateral

contract arrangements is the 1991 (pre-CBD) agreement between Costa Rica and the

US-based drug company Merck. Under the terms of the agreement, Merck received

biological materials from a nature reserve managed by InBio, a national institute. The

materials were meant for a major drug-screening programme. In return, Merck paid a

sum of money to InBio for biodiversity conservation in Costa Rica. The contract also

contained articles stipulating the sharing of profits in the case of commercial findings

in the collected materials.

Whilst such bilateral deals can be considered a step in the right direction under the

terms of the CBD, it remains questionable as to whether they work in the long-term

interest of the country of origin. The country of origin sells biodiversity as a raw

material. Added value is generated through research and industrial processing in a

foreign country. The buying company has all the power in the form of capital, scientific

competence, and patent rights on both technology and product.

To correct this, the CBD calls on developed countries contracting such agreements to

facilitate the transfer of the relevant technology to the country of source. As long as

industrial leaders fail to share technology, the gene-rich countries in the South remain

the weaker party in any bilateral deal.

Transaction costs
Bilateral agreements require the existence of national law, national policies and a

national bureaucracy. In a recent study of transaction costs, Visser noted that:

Any benefits captured by providers would be essentially a shift from the

users’ account to that of the providers: any benefit to the provider will form

a cost to the user. On a global level, there are no additional benefits, simply

increased costs.

The study also points to indirect costs arising from the fact that there will be less

exchange of germ-plasm if everything has to be acquired through expensive bilateral

arrangements. Visser further points out that:

These indirect costs, in the form of foregone research benefits, are extremely

difficult to quantify, but potentially the most important consequence of

bilateralization. In particular, a decrease in information sharing through

public databases on the performance of exchanged germ-plasm might be

the biggest impediment to future germ-plasm use.
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The study concludes that transaction costs would be prohibitively expensive for

typical food crops but could be acceptable for species with a high commercial value

such as industrial, medicinal and ornamental species.

The rights of the State and communities in benefit-sharing
Only states are parties to the CBD. Article 15.1 reaffirms that states have sovereign

rights over biodiversity on their territories. This means that access to biodiversity

resources is subject to national law.

However, states represent the interests of their people when they claim these rights.

For example, a wild species may be collected in an area that is managed by a local

community in accordance with customary rights. In this case, the community can

normally be identified. However, the State may find it less easy to assign rights in the

case of agricultural biodiversity that has been widely shared by farmers across the

country and also across international boundaries. Why is the consideration of

communities important?

Communities have for centuries cultivated agricultural biodiversity through cross-

breeding and the selection of varieties for desired traits. This has allowed traditional

farmers to generate a wealth of agricultural biodiversity experience.

Traditional farming communities normally treated genetic resources for food production

as common property. Information and seeds were shared freely between farmers.

Knowledge and experience were communally owned. The concept of property rights

did not exist.

Germ-plasm collectors such as those sent by the United States Department of

Agriculture in the nineteenth century and by the Soviet Union (Vavilov) early in the

twentieth century, usually got what they wanted for free (Fowler, et al., 2000).

The Convention on the International Union for the Protection of New Plant Varieties

(UPOV), which came into force in 1961, changed this scenario. Through UPOV,

corporate interests claimed Intellectual Property Rights (IPRs) on new technologies

and products. UPOV failed to take into account the contributions and knowledge of

local communities in the evolution of seeds and genetic resources.

The FAO’s International Undertaking on Plant Genetic Resources for Food and

Agriculture (IUPGRFA) in 1989 was an attempt to address this problem. It recognized

the rights of plant breeders and of farmers. Farmers were given the right to save seeds

for planting or selling, and to select or otherwise breed the varieties they grow. Any
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restriction on those freedoms is an infringement on traditional farmers’ rights. Plant

breeders’ rights and farmers’ rights are also provided for under the Trade Related

Aspects of Intellectual Property Rights (TRIPS) agreement. TRIPS sets minimum

standards for intellectual property protection of plant varieties. The standards allow

for both farmers’ privilege and breeders’ exemption and therefore do not undermine

farmers’ rights. However, the implementation of these standards is up to national

legislation. Countries could also implement a strict patent protection that effectively

abolishes farmers’ rights. Now under revision, the IUPGRFA needs to continue

providing for farmers’ rights. Those who access germ-plasm in the multilateral system

should be prohibited from using materials in ways that inhibit further free use, including

those forms of use that are considered farmers’ rights.

Although there is a patent on certain forms of germ-plasm, most genetic resources

remain in the public domain. It is still possible to facilitate the flow of relevant germ-

plasm back to local communities, thereby compensating communities for their

contributions and strengthening community seed systems.

Commercial utilization of genetic resources does not necessarily bring the world closer

to universal food security. The food insecurity the world faces is due to the unequal

distribution rather than lack of food. Attempts to boost food security through the

commercial exploitation of germ-plasm could prove counter-productive, causing further

economic and social inequities. If efforts to conserve and utilize genetic resources are

to improve the food situation at household level, attention should be paid to equity in

terms of access to productive resources according to local needs, particularly in areas

of food deficiency.

Have states realized monetary benefits in all cases of
germ-plasm transfer?

The case of fodder grasses
Domestication and breeding of grasses for fodder in the tropics has been based on

species from African savannahs. The International Centre for Tropical Agriculture

(CIAT), in Columbia, has a forage grass-breeding programme. When the Centre started

a breeding programme on a Brachiaria species, they found locally available materials

to be genetically narrow, and therefore unsuitable as source materials for breeding.

They collected new accessions from Africa to broaden the genetic base of local

varieties.
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The case of the Nile tilapia (Oreochromis niloticus)
Oreochromis niloticus (the Nile tilapia) was introduced to Asia from Egypt around 40

years ago. Aquaculture candidates in Asia were highly inbred and not at all responsive

to selection. A programme of breeding to improve farmed tilapia was started at the

International Centre for Living Aquatic Resources (ICLARM). Fish farming with the

African species soon grew to a major industry. Fresh introductions from streams and

lakes in Ghana were made to broaden the genetic base of the Nile tilapia.

Today, the Nile tilapia is the basis for a multi-million dollar aquaculture industry in

Asia. But neither Egypt nor Ghana have benefited. There is debate on whether to

introduce the developed Nile tilapia to Africa, as a way of compensation. This may

lead to genetic changes in native fish populations and is therefore undesirable. The

point is that Asia has benefited from acquisitions made in Africa and yet Africa has

not.

The balance of agro-biodiversity germ-plasm exchange:
exploitation or mutualism?
Like most countries, southern African countries depend on a variety of local and

introduced species for food production. However, all the important species – those

subject to formalized research and development – already have cosmopolitan

distribution and are subject to national and international research in many countries.

Technology and relevant enhanced germ-plasm are generated both within and outside

the region. The region is rich in germ-plasm of sorghum and other crops. But the

region still benefits from access to sorghum breeding materials from other countries.

Surveys of patterns of exchange clearly show that all countries receive more than

they supply. There is no exception for so-called gene-rich countries. The global system

of exchange of genetic resources for food and agriculture is a system of mutualism

where all countries are net beneficiaries (Fowler, Smale and Gaiji, 2000).

The FAO strategy of facilitated access

The FAO’s concern is that genetic resources are explored, collected, conserved,

evaluated and utilized. The IUPGRFA encourages such resources to be made freely

available for the benefit of present and future generations.

Realizing that bilateral exchange, under current or proposed national access legislation,

could restrict access and run counter to the basic objectives of food security, there is

need for a mechanism to promote liberal access. For such a mechanism to be acceptable

to the international community, it must allow for the sharing of benefits and the
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enforcement of intellectual property rights according to international agreements and

national legislation in member states. It must also accommodate farmers’ rights.

To address these issues, a revision of the IUPGRFA was initiated in 1993. By the fall

of 2000, major elements of the revision were in place, although some important details

were still outstanding.

The agreements reached so far include ‘facilitated access’ to genetic resources of

certain food crops for the purposes of research, breeding, and training, provided that

there is no exploitation by chemical or pharmaceutical industries. Access would be

subject to national law but should be free (only handling and shipping would be paid

for).

The agreement also includes articles specifying how benefits should be shared through

the exchange of information, transfer of technology, and capacity building. It looks at

how benefits should be shared from commercialization. The most important outstanding

issue is related to the harmonization of facilitated access with intellectual property

rights systems.

Free access to germ-plasm has been the engine of development everywhere since the

Stone Age. It was also the case during the Green Revolution. Progress was ensured

through unrestricted access to germ-plasm. Enhanced germ-plasm and associated

technology were then distributed to every country in the world. The process started

with rice and wheat. It has since then been expanded by the CGIAR system to

encompass all the major food crops (Fowler et al., 2000). The system serves the world

community by conserving, documenting and enhancing germ-plasm and by making

all of this freely available. It would be sad if this exchange were to be restricted.

Looking to the future, while there is no commercial gain to be made out of trading the

germ-plasm of food crops, great development gains stand to be made by breeding and

utilizing our genetic crop resources. Such gains would include enhanced germ-plasm

and related information and technology.

The revised IUPGRFA is intended to cover crops that are important for food security

and for which there is interdependence. Neither of these terms is clearly defined and

that is perhaps why different regions have proposed widely differing lists of species.

Crop germ-plasm not represented on the list may in the future have to be accessed

bilaterally. That would increase costs. Should any of the crops in the CGIAR system

be excluded, the consequences are potentially devastating. Genetic resources and

enhanced germ-plasm are currently freely available for all CGIAR crops. Few developing



78

Community, farmers� and breeders� rights in Southern Africa: towards a framework for a sui generis policy and legislation

countries would be able to afford a national research system to compensate for the

loss of access to the resources currently provided by the CGIAR.

Conclusion

The negotiation process within FAO can be slow, since it is based on a consensus

system. Those negotiating the IUPGRFA have realized the special nature of genetic

resources for food crops and agreed to work towards a mechanism that allows

continued exchange in the form of facilitated access in a multilateral system. The

revised IUPGRFA should be of particular benefit to small-scale farming communities,

who are the primary sources of genetic resources.

While the new multilateral system will aim to keep plant genetic resources freely

available, it is possible that exchange could be restricted by some forms of intellectual

property rights. It is clear that the rights holder who restricts exchange must pay.

Benefit-sharing is a crucial element. It includes monetary and commercial benefits.

However, realizing that large commercial benefits are unlikely to make these forms of

biodiversity available in the public domain, the IUPGRFA draws attention to other

and potentially more important forms of benefits which are: (i) exchange of information,

(ii) access to and transfer of technology, (iii) capacity building.

If these benefits were utilized, they might work towards the ultimate benefit, food

security for all based on increased farm production where it is most needed, in the

small farming sector. Commercial seed companies target commercial farms. Breeding,

particularly from the small-scale sector, is done by public institutions, either national

or international, or by groups that link up the scientific institutions and the farmers

through participatory plant breeding. These institutions are closely-knit networks

that exchange germ-plasm and information. A major concern is to secure the

continuation of this service to smallholders and subsistence farmers in developing

countries.

If successfully completed and agreed upon, the revised IUPGRFA will become a legal

mechanism for exchange and benefit-sharing for plant genetic resources for food and

agriculture.



Part II: Policy and Legislative Guidelines for
Benefit-sharing
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Chapter Five

Farmers� and breeders� rights

Bella Mpofu

Introduction

According to the international agreement on Trade-Related Intellectual Property Rights

(TRIPS), countries have to ‘provide for the protection of plant varieties either by

patents or by an effective sui generis system or by any combination thereof’. The

Latin term sui generis, meaning ‘of its own kind or class’, leaves broad space for

interpretation. TRIPS sets minimum requirements for Intellectual Property Rights (IPR)

for its members. It is not an international patent system. Under the TRIPS Agreement,

there are three main approaches member countries can take to protect plant varieties.

They are to:

• patent plant varieties

• create a sui generis system for plant variety protection (PVP), such as the one

provided by the International Union for the Protection of New Varieties of Plants

(UPOV), or any other tailor-made system

• devise an approach that combines both a patent and a sui generis system

As can be seen from above, members can devise their own protection systems, use

combinations of the two established systems, or use different systems for different

species. This is important as it provides flexibility in the level of protection to countries

with mixed agricultural economies. Most developing countries have mixed agricultural

economies. Some countries have large-scale agricultural production systems with an

active private plant-breeding sector and an advanced capacity in biotechnology on

one end of the scale, and systems towards domestic markets carried out by traditional

mainly small-scale subsistence farmers at the other end of the scale.

Due to the complex co-existence of different agricultural systems, countries may wish

to apply and match different forms of intellectual property rights in accordance with

the needs and goals of each sector. One option is a tiered system in countries where

both domestic and export markets are of importance. This flexibility, under the TRIPS

Agreement, allows decision-makers to design a system which best meets their

country’s circumstances, goals and objectives.
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Any patent or sui generis system created for PVP is established at the national level.

It must satisfy various national interests, such as those of farmers and local

communities, as well as those of the seed sector and biotechnology industries. Such

groups are likely to have very different views on IPR.

In addition, these interests have to be balanced against other national policy objectives

such as those relating to trade, the environment and development. PVP is just one

piece of an overall policy package that will ultimately reflect a balancing of broad and

narrow national objectives (Bragdon and Downes, 1998).

Although legislation under TRIPS only provides coverage at national level, its

implementation is tied to international agreements. For example, policy-makers devising

a sui generis system in a country that is also a signatory to the Convention on

Biological Diversity (CBD), will be faced with issues relating to regional biodiversity.

Governments need to be aware of the potential relationships between a PVP system

being devised and national legislation on the rights of indigenous and local

communities. This legislation could include farmers’ rights contained in the CBD

(Article 8 j), and the International Undertaking on Plant Genetic Resources for Food

and Agriculture (IUPGRFA) currently under revision. International obligations should

be kept in mind when devising a system for PVP, to avoid conflicting objectives and

obligations, and to pursue synergies wherever possible.

The Convention on the International Union for the Protection of
New Plant Varieties (UPOV)
UPOV was signed in 1961 and came into force in 1968, but was revised in Geneva in

1972, 1978 and 1991. The revised 1991 Act came into force in 1998, and any new

country will accede to membership on the basis of the 1991 legislation. The exceptions

are Brazil, China, India, Kenya, Nicaragua, Panama and Zimbabwe, which initiated

accession before 24 April 1998. Key differences between the 1978 and 1991 revisions

were as follows:

• In 1978 parties to the Act were required to protect a minimum of five plant genera

and their respective species upon accession, rising to 24 genera after eight years.

• The 1991 Act stipulates the protection of a minimum of fifteen plant genera and

their respective species, and provides for eventual protection of all species.

• Under the1978 Act, the protection of plant breeders’ rights (PBR) enabled the

breeder to control the production and marketing of plant reproductive material of

his/her variety. The advantage for farmers was that production and sowing of

seed on breeders’ farms fell outside the scope of UPOV protection.
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• The 1991 Act extended the protection of PBR to the production and reproduction

of each breeder’s variety. However member states are permitted to exempt from

breeders’ rights, on a discretionary basis, any traditional form of saving seed on

the farm that farmers wish to retain. The farmer’s privilege was thus changed from

the general rule to the exception.

• Under the 1978 Act, a plant variety could be taken to a country that did not offer

protection for new varieties. Here it would be used to produce an end product, for

example cut flowers, which were then exported back to the country where the

breeder’s variety was protected. The breeder received no remuneration from this

kind of exploitation of his plant variety.

• The 1991 Act extended the protection of breeders’ rights to include harvested

material. This enabled a breeder to seek some reward for the exploitation of a

variety in the kind of circumstances described above.

• The 1978 Act allowed for a protected variety to be modified in a very limited way

such as by re-selection, mutation, or adding a gene. Provided the modified variety

was clearly distinguished from the protected variety, it could be protected without

any obligation to the breeder of the protected variety.

• Under the 1991 Act, varieties that are ‘essentially derived’ from a protected variety

can be protected, but cannot be marketed without permission from the breeder of

the protected variety. Varieties that are ‘essentially derived’ are almost entirely

constructed upon the basis of the protected variety. This provision is designed

to discourage parasitical breeding.

• In 1978, the minimum duration for the protection of plants was eighteen years for

trees and vines, and fifteen years for other plants.

• The 1991 Act increased the duration of protection to 25 years for trees and vines

and 20 years for other plants.

Many countries have a national investment in classical plant breeding, often within

the public sector. If a country adopts a plant variety protection law that incorporates

the essential derivation principle, the resulting plant varieties can be protected and

can be used in negotiations to secure access to new technologies. The initial variety

is protected if it is novel, distinct, uniform and stable. As long as the initial variety

remains protected, it may not be exploited without the authorization of its owner.

Plant Breeders� Rights (PBR)
Plant Variety Protection (PVP), also called Plant Breeders’ Rights (PBR), is granted by

the State to plant breeders to exclude others from commercializing material derived

from plant varieties they have developed. These rights can only be exercised within
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national boundaries and are generally effective for twenty years. According to the

‘theory’ of intellectual property protection, the prospect of a return on investment

will stimulate breeders to invest in developing new plant varieties, or encourage the

importation of new foreign varieties.

PBRs are therefore a form of exclusive property right. Other examples of such rights

are patents, copyrights, trademarks and industrial designs. Breeding new varieties of

plants requires a substantial investment in terms of skill, labour, material resources,

money and time (ten to fifteen years in the case of some plant species). The opportunity

to attain certain exclusive rights on a new variety provides the successful plant breeder

with a better chance of recovering costs and accumulating funds for further investment.

In the absence of PBR, this would be difficult to achieve, as there is nothing to

prevent others from multiplying the breeder’s seed or other propagating material and

selling the variety themselves on a commercial scale without recognizing the work of

the breeder.

PVP has certain features in common with patents for industrial inventions. Both forms

of protection grant to their holders exclusive rights as an incentive to innovative

activity. PVP can also be compared to copyright, as it enables the reproduction

(copying) of a protected plant variety to be controlled by the owner of the protected

variety. PVP is an independent sui generis system tailored for the purpose of protecting

new plant varieties. It has certain features in common with other systems that protect

intellectual property rights, as well as fundamental differences. To be eligible for

protection, varieties have to be:

• distinct from existing, common varieties

• sufficiently homogeneous

• stable

• new (must not have been commercialized prior to certain dates)

In most countries, documentary examination of technical questionnaires and tests on

plant material are required before rights can be granted to plant breeders.

PVP laws commonly include the farmer’s privilege and the breeder’s exemption. The

farmer’s privilege implies that a farmer is allowed to produce seed of a protected

variety for non-commercial purposes without the consent of the breeder, i.e. for his

own use or for the exchange or sale of small quantities. The breeder’s exemption

means that any protected variety can be used by a breeder to produce a new variety.

The ‘owner’ of the protected variety does not have any rights over the new variety.
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The Organization of African Unity (OAU) has developed the ‘African Model

Legislation for the Protection of the Rights of Local Communities, Farmers and Breeders,

and for the Regulation of Access to Biological Resources’. Part VI of this model

legislation relates to plant breeders’ rights. The model uses (as in UPOV) the following

criteria to determine the distinctive characteristics of new varieties: novelty,

distinctness, uniformity and stability. However, the model legislation imposes additional

assessment criteria in subsection 3 of section 42: ‘The assessment criteria shall include

important economic, physiological, ecological and nutritive quality attributes.’

Exemptions to the rights of breeders are listed in section 31 of the model. Subsection

1 states that, notwithstanding the existence of PBR over a plant variety, any person or

farmers’ community may:

• propagate, grow and use a protected plant variety for purposes other than

commerce

• sell plants or propagating material of that variety as food or for another use that

does not involve the growing of the plants or the propagating of that variety

• sell a protected plant, or the propagating material for the variety, on a farm or

within the place where it is grown

• use protected plants, or the propagating material of a protected variety, to develop

a new variety, except when repeated use of the initial variety is for commercial

purposes of another variety

• sprout the protected variety as food for home consumption or the market

• use the protected variety in breeding, research or teaching

• obtain, with conditions of utilization, one such protected variety from a gene

bank or plant genetic resources centre

Furthermore, farmers will be free to save, exchange and use part of the seed from the

first crop they have grown for sowing subsequent crops on their own farms on

condition that ‘the farmers shall not sell farm-saved seed/propagating material of

breeders’ protected variety in the seed industry on a commercial scale’.

Farmers� Rights (FR)
Since the early 1980s, a South/North controversy has centred on the question of the

equitable distribution of benefits arising from the use of plant genetic resources. On

one hand, developing countries have questioned the fairness of assigning IPR to

those who breed new plant varieties, while the work of generations of farmers who

have created the plant diversity that constitutes the basis for modern breeding is not

legally recognized. On the other hand, industrialized countries have stressed how
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plant breeders’ rights and patents are not a form of compensation but rather an

incentive for innovation.

The dispute was partly resolved when, within the Food and Agriculture Organization

(FAO), the rights of farmers in developing countries were acknowledged to

counterbalance rights of plant breeders in industrialized countries.

Farmers’ Rights, as formulated in 1989 by the FAO, were defined as ‘rights arising

from the past, present and future contributions of farmers in conserving, improving

and making available plant genetic resources, particularly those in the centres of

origin/diversity. Those rights are vested in the International Community, as trustee

for present and future generations of farmers, for the purpose of ensuring full benefits

to farmers, and supporting the continuation of their contributions’. As originally

proposed, it was a method of acknowledging the invaluable contributions of farmers

to the conservation and enhancement of plant genetic resources. Enhancement takes

the form of selection for characteristics such as agro-ecological adaptation, resistance

to biotic and abiotic stresses and improved culinary qualities, as well as knowledge

addition through information on desirable traits (Swaminathan, 1998). The intention

was for Farmers’ Rights to be converted into concrete benefits (Wood, 1998). Through

Annex II of the IUPGRFA, countries agreed that Farmers’ Rights would be recognized

through an international fund. The rights themselves were not defined in a legal

sense, nor was this considered necessary as the term was a political and not a legal

one.

The continuing worldwide decline of public sector plant breeding emphasized the

expanding role of the private sector and its impact on intellectual property regimes.

Private sector and multinational companies involved in agricultural research, plant

breeding, and biotechnology are trying to achieve two objectives: stronger global

intellectual property regimes to protect their own inventions, and weak protection or

no protection over their raw materials – the bio-resources of others, including farmers’

varieties (Wood, 1998).

These developments are placing the original concept of Farmers’ Rights under stress.

At the same time, there are new possibilities for promoting Farmers’ Rights as an

equitable benefit-sharing mechanism. Conservation can be stimulated by ownership,

a lesson learned in protected areas where local communities with an ownership stake

in biodiversity have a greater interest in conservation. A possibility is to encourage

farmers to maintain and develop varieties through ownership, thus making Farmers’

Rights equivalent to PBR. Access to a plant variety would be under a farmer’s control.
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Key Provisions for plant variety protection (PVP)
A plant variety has to be distinct from all other varieties. If this is not the case,

problems arise over the multiple protection of a variety, protection of varieties already

in use and the indefinite rights over a variety. Under PVP laws, a variety usually has

to be distinct from all other varieties, but the level of distinctness is subject to

determination by legislators in different countries.

Current PVP usually requires a plant variety to have uniform identifiable characteristics.

Uniformity is not the object of PVP, and is only required for characteristics that

distinguish one variety from another to enable protection. There is concern, however,

about the effect uniformity has on biological diversity and the inability uniformity has

to encompass land races and traditional varieties. Replacing the requirement of

‘uniformity’ with ‘identifiability’ would encourage heterogeneity by making it possible

to protect plant populations or land races under a PVP system. As the term ‘identifiable’

emphasizes the legal need for identifying protected properties, it allows considerable

flexibility of interpretation.

Novelty is an intrinsic requirement for all existing patent and PVP systems because

without it:

• IPR would be available for plant varieties already in use and in the public domain

• plant varieties could be protected again and again, thus extending the duration of

rights indefinitely

A difficulty in defining ‘novelty’ is how to handle land races and other traditional

varieties. Many have existed for a long time and are widely known. Setting a maximum

period for commercial activity prior to application, in order to qualify as novel, has

substantial implications for the protection of land races and other traditional varieties.

Land races could be defined as novel if they have only been commercialized in a

restricted area, or at community level.

Modifying the definition of ‘novelty’ in plant variety legislation may not however be

the best way of establishing and defending such rights. A strong, direct way of

defending these rights may be through the use of legislation on access to genetic

resources, effected after the Convention on Biological Diversity (CBD). Before

introducing or modifying legislation to encompass land races and traditional varieties,

decision-makers should carefully examine the possible implications this may have on

the conservation and use of land races and traditional varieties. In considering a new

PVP system, or modifying an existing one, countries may also wish to consider using

methods not connected with IPR to conserve and develop traditional varieties, and
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protect the rights of indigenous and local communities. In addition to using laws

governing access to genetic resources pursuant to the CBD, countries may opt to

protect the knowledge relating to those resources.

There may be groups of people or communities claiming rights to traditional varieties

and land races. In such cases, countries must decide whether and how to determine

entitlement to PVP. If a country decides to design its own PVP system to encompass

traditional varieties, it can provide for the registration of communities or specific

groups as collective owners of PVP rights. The situation is analogous to existing

systems where IPRs are owned by companies or groups of individuals.

It should be noted that it is more difficult to delimit claims related to traditional varieties,

which are more heterogeneous than varieties produced through classical breeding. A

system encompassing traditional varieties should be designed to cope with potentially

overlapping claims of rights holders. One option is to define minimum genetic distances

between two varieties (e.g., a second variety may consist of the same genotypes only

if the distribution is significantly different). Another option is to define the maximum

number of genotypes that can be shared by each variety.

Some have argued that traditional plant breeding is always communal and that rewards

to individual farmers would be unjust. However, communities maintain varieties over

time which perhaps should be rewarded collectively, but the creative act of recognizing

one out of many new variants as better than the others is an individual (or in the

widest sense, family) decision (Wood, 1998). If a new variety is widely useful, it will

spread within a community, but its origin depends on a unique decision made by an

individual farmer.

Legislation which will deal simultaneously with breeders’ and farmers’ rights needs

to be introduced in all African countries. The legislation should clearly distinguish

between the rights of farmer-cultivators and farmer-conservers (Swaminathan, 1998).

Farmer-cultivators are farmers cultivating crops who are not engaged in conservation.

In their case, rights refer to freedom to save seed for raising crops and entering into a

limited exchange or sale in their neighbourhood. Farmer-conservers are the group to

which the FAO concept of Farmers’ Rights applies. They practice in situ, on-farm

conservation and add value in terms of information and selection.

As far as farmer-cultivators are concerned, each country will have to decide on plant

back rights (farm-saved seed) according to their own national needs and socio-

economic conditions. In Zimbabwe for example, the new Plant Breeders’ Rights Bill

allows smallholder farmers to retain products of their harvest for replanting.
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The implementation of farmer-conservers’ rights is causing problems in international

fora. However, in the OAU Model Legislation, farmers’ varieties and breeds are

recognized and protected under the rules of practice found in, and recognized by, the

customary practices and laws of the concerned local farming communities, whether or

not such laws are written down.

A community which identifies a plant variety with specific attributes will be granted

IPR through a variety certificate. The variety does not have to meet the criteria of

distinctness, uniformity and stability. The legislation goes on to state that Farmers’

Rights shall, with due regard for gender equity, include the right of farmers to:

• protect their traditional knowledge of plant and animal genetic resources

• obtain an equitable share of benefits arising from the use of plant and animal

genetic resources

• participate in decision-making at a national level on matters related to the

conservation and sustainable use of plant and animal genetic resources

• save, use, exchange and sell farm-saved seed or propagation material of farmers’

varieties

• use new breeders’ varieties protected under the law to develop farmers’ varieties,

including propagation material obtained from gene banks or plant genetic resource

centres

• collectively save, use, multiply and process farm-saved seed of protected varieties

However, farmers shall not sell farm-saved seed or propagating material of a breeder’s

protected variety commercially.

Conclusion

Areas of agricultural production can be broadly classified as either favourable or

marginal. Favourable areas are characterized by high external input, mechanization,

irrigation, use of major crop species and access to markets and export facilities. Marginal

areas are characterized by low inputs, use of minor or locally important crop species,

rain-fed subsistence farming systems and a range of limiting factors which might

include infertile soil, adverse climatic conditions, difficulty of mechanization, poor

infrastructure and distance from markets. Two types of plant varieties (modern varieties

and traditional varieties) are used to meet the different requirements of the two

production areas. Modern varieties for favourable areas need characteristics such as

response to external inputs, high yield potential and traits selected for marketability

and easy transport and storage. On the other hand, two major criteria in selecting
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traditional varieties are stable yields and local adaptation and preference. In order to

develop varieties with such different requirements, different breeding strategies have

been practised. They include selecting from sources of diversity, selecting for wide

adaptation versus local adaptation, selecting from professional versus farmer-breeders,

and using seed supply systems, incentives and rewards (Iwanaga, 1999). Plant

breeders’ rights, especially under UPOV, address the needs of favourable agricultural

areas and hence modern varieties. In order to achieve food security and the sustainable

use of biodiversity and social equity, the African community needs to delineate

strategies for supporting ongoing efforts in marginal areas by traditional farming

communities.
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Chapter Six

Policy and legislative guidelines on benefit-sharing

L. T. Chitsike

Introduction

The Convention on Biological Diversity (CBD) has three main objectives: to conserve

biological diversity, to ensure the sustainable use of components of biological diversity

and to ensure that benefits from genetic resources are equally shared. Benefit-sharing

is thus at the heart of the CBD. The relevant section is Article 15, which should be

taken together with Articles 16 and 19. The first principle of benefit-sharing that the

Convention establishes is that countries have sovereign rights over their biodiversity.

The second is that countries should establish policies and administrative procedures

to facilitate access to their genetic resources. Thirdly, and quite importantly, the

Convention recognizes that access to genetic resources can lead to significant benefits.

It therefore requires parties to take relevant measures to facilitate ‘sharing in a fair and

equitable way the results of research and development and benefits arising from the

commercial and other utilization of genetic resources with the contracting Party

providing such resources’ (Article 15.7). The term ‘genetic resources’ is used by the

Convention in a broad sense.

Prior to the CBD, most discussions on genetic resources had focussed on Plant

Genetic Resources (PGR) with an agricultural application. Negotiations under the

auspices of the Food and Agriculture Organization (FAO) produced a non-binding

International Undertaking on Plant Genetic Resources for Food and Agriculture

(IUPGRFA) which reflected the then widely-accepted understanding that PGR were ‘a

heritage of mankind and consequently should be available without restriction’. This

was not consistent with developments in Intellectual Property Rights (IPR). Corporate

interests claimed these rights on new technologies and products, including plant

varieties. Yet there was no corresponding mechanism for recognizing traditional

knowledge and the rights of the countries and farming communities providing genetic

resources in the form of new plant varieties.

Traditional knowledge can be highly valuable in identifying new genetic resources for

pharmaceuticals and new crop varieties. For example, when researchers investigate

plants for compounds useful in pharmaceutical products, those already used in traditional
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medicine provide a higher proportion of active leads than plants discovered through

taxonomic relationships or random collection. In addition, many genetic resources found

in traditional crop varieties may result in part from innovations by indigenous or local

communities. Modern research and development builds on traditional knowledge,

innovation and practice to produce commercially valuable inventions. Access and

Benefit-Sharing (ABS) agreements should take this into consideration.

The CBD therefore provides a broad framework which forms the basis for developing

policy and legislative guidelines on benefit-sharing. This chapter looks at the benefits

that may be shared, and the elements that may be included in the guidelines.

Potential benefits from the use of genetic resources

Advance payments and royalties
Bio-prospecting is the search for wild species whose genes can yield new medicines

and better crops. It takes place mostly in the species-rich areas of the South. Bio-

prospecting is a type of ABS agreement which provides advance payment for the

right to prospect in a specified geographic area, and ‘spot’ payment for samples that

are collected. A plant sample may consist of roots, bark, leaves, fruit or wood. Biological

samples are often gathered by individuals or non-profit organizations such as

universities and botanical gardens.

Bio-prospecting is often preceded by a contractual agreement that specifies the

conditions for prospecting and payment. Payment for samples have typically ranged

from US$50 to US$250 per kilogram. On occasions payment has reached US$1 500 for

specific items, while extracts from collected organisms may be priced at US$200 or

more for a 25 gram sample (Laird, 1993). Advance payment for prospecting rights can

run to millions of dollars, while shares from products allocated to suppliers range from

one to fifteen per cent.

Initial payments in bio-prospecting are important as they can create an immediate

incentive for conservation and meet the often urgent needs of developing countries

and local communities. Payment of royalties offers continuing benefits including

employment and training that in turn encourage conservation and sustainable

development.

Transfer of Technology
Article 16 of the CBD provides for the transfer of technologies that make use of

genetic materials and are relevant both to the conservation of biological diversity and
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the sustainable use of the components of biological diversity. This is one of the most

controversial articles of the Convention. Most technology is found in developed

countries and is owned by the private sector. Most technologies are also protected

by patents and other IPRs and could therefore be expensive.

One big issue the industry in developed countries has to deal with is how the CBD

has raised the status of traditional knowledge and innovations. In the past, innovations

arising out of traditional knowledge were not considered commercially valuable. There

is now increasing pressure to recognize traditional knowledge systems in terms of

benefit-sharing.

Article 15 needs to be read in conjunction with Articles 20 and 21. The CBD appreciates

the role IPR regimes play in the advancement of science. It states that technology

transfer carried out under the Convention should be consistent with the adequate

and effective protection of IPR. The Convention also clearly states that parties should

co-operate to ensure these rights support, and do not run counter to, the provisions

of the CBD. Developing countries can access expensive technologies through donor

funding, trade assistance or by establishing regional clearing house mechanisms.

Co-operative research and training
Benefits will also be realized through technical and scientific co-operation, and the

establishment of collaborative research and development arrangements. Developing

countries can tap into a contracting company’s expertize to build up its in-house skills

in drug development, taxonomy, etc. Collaborative programmes are beneficial to both

parties and ensure a project’s long-term success. Other benefits realized may include

the acquisition of equipment and infrastructural developments.

Other benefits
Other benefits include the possibility of cheap drugs being distributed by a contracting

company in the source country. A long-term arrangement will also provide the

possibility for a contracting firm to guarantee the supply of raw materials.

Possible mechanisms to effect benefit-sharing
Article 16 of the CBD calls on a company in a developed country, that has manufactured

valuable products from genetic material found in a developing country, to help the

source country gain access to the technology used in the manufacturing process.

This is a controversial area because, in essence, developing countries are requesting

relaxation of patent terms which companies in developed countries are reluctant to

do. The CBD anticipated these difficulties and called for the parties involved to proceed
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‘on mutually agreed terms’ (Article 16.2). This suggests that negotiated agreements

will be the primary vehicle for obtaining access to, and effecting transfer of, technology.

The CBD further urged parties to facilitate this kind of technology transfer to the

extent of giving concessional and preferential terms. It is important that each party

knows its potential collaborator and recognizes the need for mutual agreement and

shared objectives. If negotiations are to move ahead, a sense of goodwill must be

achieved. A number of companies, non-governmental organizations (NGOs) and

governments are already exploring arrangements under Article 16.2.

General context of access benefit-sharing agreements

Contractual arrangements
ABS agreements are often entered into as contracts. These are complex for a number

of reasons:

• They anticipate the future loss and value of a resource which may not be realized.

This constitues a high risk.

• They bind both parties into long-term commitments or obligations that may involve

the extensive sharing of valuable information, research and activities. Because

access-seekers may need additional samples as research progresses, they will

value long-term relationships.

• Sample providers will seek to monitor access and use of resources in the long

term, to ensure they receive the appropriate benefits.

• Negotiation and performance of such complex, long term, interactive agreements

are most likely to succeed where those involved have a strong sense of trust,

mutual understanding and partnership.

• Several agreements may be needed on the same material. For example, two or more

parties could negotiate a general agreement that establishes standards for

subsequent agreements on use of defined categories of genetic resources.

• There are often many different players involved. National institutions may include

private sector firms, universities, conservation groups, government agencies and

local communities and their leaders.

• There may be major differences in bargaining power between parties in contractual

agreements, making it necessary to negotiate separately with communities and

companies over the same resources. The Convention’s objectives will only be

accomplished if all interested parties have access to adequate information and

technical expertize as reflected in the requirements for Prior Informed Consent

(PIC) (Article 15 of the CBD).
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• Decisions on benefits depend in part on the allocation of risk among parties to an

agreement. Partly because these arrangements are innovative and diverse, and

partly because key terms are kept confidential, it is difficult to ascertain a market

rate or ‘equitable share’ of samples.

National governments play a variety of strategic and critical roles in access and

benefit-sharing arrangements. Governments may:

• develop and enforce standards for agreements

• designate an agency to serve as gatekeeper in cases where another party is

access-provider

• participate in an agreement, either as access-seeker or access-provider

• provide seed grants to encourage new ventures

• provide technical or legal assistance to potential parties to such agreements

• establish guidelines in access and benefit-sharing arrangements to minimize harm

to biological diversity (Article 10.(b)). The State should regulate biological and

genetic prospecting to conserve resources. Large-scale harvesting and other

arrangements that pose a threat to biological diversity should be subject to an

environmental impact assessment, pursuant to Article 14.

Agreements on access to genetic resources providing future commercial benefits are

relatively new. In evaluating options, it could be useful to review analogous transactions

in other natural resources. Contracts over oil, minerals and timber, for example, may be

relevant to competitive bidding models in which access to genetic resources on public

land is open to the public. In addition, technology licensing agreements may be

necessary when negotiating payment of royalties from the sale of products based on

genetic resources.

Mutually agreed terms
Mutually agreed terms could be useful in encouraging equitable benefit-sharing and

helping to ensure that prior consent is, indeed, informed. Parties may wish to consider

making the following arrangements and information available in access and benefit-

sharing:

• providing monetary benefits through fees for shipment of samples and royalties

on profits from future products

• providing technology transfer, training or agreement on joint research

• reporting to the providing institution or party on the results of future research or

development involving their genetic resources
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• agreeing to respect IPR regimes over genetic resources and the technologies

developed from their use

• agreeing to cite or acknowledge sources of genetic resources that contribute to

research findings, including products or inventions

• providing benefits to local communities. It would be useful to design guidelines

that reflect the different uses to which access-seekers may put genetic resources.

Guidelines must be flexible enough to accommodate the diverse situations that

will arise, and the rapid change in relevant technologies.

Types of arrangements parties may wish to put in place

Arrangements in the source countries
To effectively implement the provisions of the CBD, source countries could designate

a single government authority as the focal point of the CBD. This will speed up the

process of obtaining information, evaluating and deciding on access requests and

negotiating access and benefit-sharing agreements. The authority could be a committee

drawn from relevant agencies and interest groups.

The functions of the designated authority could cover the following:

• receiving notification of imports/intended exports

• liaising with relevant government agencies and NGOs

• liaising with the Secretariat of the Convention or any other relevant body

• issuing import/export certificates

• providing information to the public and affected industries

• building technical capacity

• enforcing action to ensure compliance with CBD provisions

• defining minimum information requirement for PIC position

Parties may wish to define the information an access-seeker must provide to

demonstrate an intention to devote the genetic resources to ‘environmentally sound

uses’ within the terms of Article 15.2. Most existing PIC instruments set out the kind

of information that must be provided to the importing country before consent is

given. Some of the instruments, such as the Basel Convention and the London

Guidelines, also provide a time frame within which the information should be processed.

By contrast the FAO Plant Germ-plasm Code sets out in very general terms the kind of

information an intending collector should provide when submitting a permit application.

The Code also gives guidance on the kind of information a national authority should

give in response to such a request.
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PIC instruments should also contain provisions for monitoring. The most detailed

and developed provisions are found in the Basel Convention and the London

Guidelines. The Basel Convention requires parties to continuously review and evaluate

the effective implementation of the Convention. The Secretariat of the Basel

Convention is specifically required ‘to assist Parties in the identification of violations

and circulate immediately to Parties any information it receives’.

The London Guidelines provide for the United Nations Environmental Programme

(UNEP) and FAO to periodically review the implementation of Article 5, and call upon

designated national authorities to provide information and feedback on any difficulties

experienced in using the Guidelines. Similarly, the FAO Plant Germ-plasm Code provides

for monitoring and evaluation of the Code and calls on the FAO Commission on Plant

Genetic Resources, ‘to periodically review the relevance and effectiveness of the

code’. It suggests ‘relevant professional associations and other similar bodies’ may

wish to establish peer review ethics committees to ensure their members’ compliance

with the Code.

Enforcement requires penalties for non-compliance, as well as the authority and

ability to track down transgressors and collect information. The PIC procedure

could create categories of criminal and civil offences for violations made to access

agreements. Taking the Basel Convention as an example, the following situations

should be covered:

• export of genetic resources without PIC

• export of genetic resources obtained in compliance with the consent agreement

• forgery of export certification confirming the ‘correct’ acquisition of the acquired

genetic material

The key to effective PIC procedure is the timely provision of information from one

designated national authority to another. To assist the collection and dissemination

of such information at the international level, countries could consider the potential

role of the Clearing House Mechanism, which should have databases of the types of

genetic resources for which PIC is required, as well as a list of PIC grants and/or

denials by parties.

Countries should also put in place procedures for the participation of local

communities. Furthermore, prior approval is needed for the use of traditional knowledge,

innovations or practices, as provided for under Article 8 (j).
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Guidelines countries receiving genetic material may wish to put in
place
Parties receiving genetic resources may wish to establish guidelines for implementing

the CBD at the national level, such as:

• requiring imported genetic resources to have PIC from providing party

• requiring importers, within national jurisdiction, to maintain records of imported

genetic resources, showing the origin, date of receipt and other information

• designating a government authority to administer the regulation of imports of

genetic resources from other parties

Research results: Tension between public disclosure and
confidentiality

The CBD embodies two different perspectives on the treatment of the results of

research into, and development of, genetic resources. On the one hand, it promotes

open co-operation and innovation. Article 15.6 requires parties to endeavour to develop

and carry out scientific research on genetic resources ‘with the full participation of,

and where possible the party providing the resources’. On the other hand, the CBD

acknowledges the interest in private control of some types of information. Article 16.2

stipulates that transfer of, and access to, technology shall be provided on terms

consistent with the adequate and effective protection of IPR.

Patents, considered as a form of IPR under the CBD, provide for public disclosure of

sufficient information to reproduce the invention. However, they also give the holder

of the patent the exclusive right to control the commercial use of the invention for a

limited period. In contrast, trade secrets, classified as IPR under the TRIPS Agreement,

give the holder the right to prevent the acquisition and use of information which has

a commercial value because it is secret, and which the holder has taken reasonable

steps to protect.

Confidentiality requirements appear to be characteristic of Access Benefit-Sharing

(ABS) agreements. Corporations funding commercial research will often seek to keep

research results secret until they can obtain patent protection over a resulting

invention. Their concern is that if research results are disclosed before they can be

patented, competitors may use the information to develop and patent a competing

product. Where a participant in an ABS arrangement insists on including confidentiality

of research results in a legal contract, the research results may constitute trade secrets

under the TRIPS Agreement. Even provisions of an ABS agreement, such as the
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clause requiring payment of a certain percentage of profits from future products, may

be considered confidential by some participants.

Conclusions and recommendations

The CBD has ushered in an era creating the need for arrangements to govern access

to genetic resources. Article 15 contains the broad framework in which access to

genetic resources is to take place. Access is on mutually agreed terms and on the

basis of prior informed consent. Recipients must share resulting benefits equitably.

They must also help providers participate in research.

Developing and implementing access regimes is a complex process. It involves diverse

stakeholders and requires supportive policies, as well as a legal and institutional

setting. Designing an appropriate regime requires identification of needs and priorities

and the understanding of viable options. The design phase itself implies a certain

level of knowledge and expertize. The main considerations for developing countries

on ABS are:

• formulating effective national measures to implement Article 15 of the CBD

• building capacity to use and add value to genetic resources

• strengthening research and development capacity and creating a policy

environment that supports technological innovation

• gaining expertize in negotiating ABS agreements, including expertize in

international business transactions

• involving developing countries in clearing house mechanisms and joint venture

research which will help countries acquire the necessary knowledge, skills and

expertize

• finding out how countries develop comprehensive policy legislation and

procedures for ABS
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Chapter Seven

Community, farmers� and breeders� rights in Africa:
towards a legal framework for sui generis legislation

Patricia Kameri-Mbote

Introduction

Member countries of the World Trade Organization (WTO) must modify their

intellectual property rights systems to conform with the organization’s Trade-Related

Intellectual Property Rights (TRIPS) Agreement. Signatories to this agreement are

required to provide minimal levels of Intellectual Property Rights (IPR) protection of

living forms used in agriculture.

With a few exceptions, the Agreement makes patents available for any technological

invention.1 Countries can protect plant varieties through patents and/or an effective

sui generis system.2 Many developing countries are reluctant to implement TRIPS

provisions without reservations. A major conceptual argument against IPR regimes is

that they are based on Western concepts of property rights and are therefore alien

and impractical in the cultural, historical and institutional context of most developing

countries.3

The concerns of developing countries undoubtedly shape the way these countries

fulfil their obligations under TRIPS. For instance, in the field of agricultural technology,

most developing countries are willing to take the road that leads to an effective sui

generis system for the protection of plant varieties. This will surely make a big

difference to globalization, the expansion of international trade and competition.

TRIPS negotiations were underway when the Convention on Biological Diversity

(CBD) was ratified and effected, in December 1993. The CBD requires parties to ensure

IPR regimes are supportive of, and do not conflict with, its own objectives.4 However

it also stresses the need to recognize and protect IPRs.5 It set the basis for protecting

community, farmers’ and breeders’ rights. The CBD says that states have sovereign

rights over their natural resources.6

This chapter analyses international and Kenyan legal frameworks for the protection

of biodiversity and plant varieties. It looks at TRIPS and the CBD in terms of their

coverage, synergies and recent developments. The chapter seeks to identify cross-
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cutting issues and trends pertinent to the protection and enforcement of community,

farmers’ and breeders’ rights through sui generis systems. It argues that laws

protecting biodiversity in general and plant varieties in particular are steeped in favour

of individual property rights not suited to protecting those of the community.

Developing countries, particularly in Africa, should seize the opportunity given to

them by TRIPS to devise a sui generis system to protect their plant varieties.

Property rights and biodiversity

General considerations
Through property, benefits or income can be claimed. Through property rights,

those claims are protected from other users by institutionalized regimes.7 Property

rights refer to rights, relationships, responsibilities and duties.8 They constitute a

social relationship which defines the property holder with respect to something of

value.9 There are different kinds of property rights for which different rationales are

given.

The existence of property rights depends on a limited supply of resources for which

different users compete. In this situation, the law reacts by assigning property rights

to regulate previously unregulated access to resources.10

Real and Intellectual Property Rights
Real property comprises tangible commodities that can be exclusively possessed and

clearly delineated.11 Land, and the rights that go with it, exemplifies this kind of real

property. Historically, land ownership has conferred upon the owner a wide range of

property rights.12 Land is important in biodiversity conservation because it is home

to diverse species and ecosystems. Consequently, land tenure arrangements are crucial

for the interaction between biodiversity conservation and the holding of property

rights.

Intellectual property deals with informational services ‘which are intangible and

amorphous … not readily susceptible to either possession or delineation’.13 While

real property is relatively scarce and therefore expensive to capture and protect,

intellectual property becomes valuable when shortages are created. This is achieved

by limiting the capacity of non-owners to capture it. This genus of rights also

distinguishes between the treatment given to human creations and that given to

nature’s creations.14
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IPRs can be divided into the following categories: copyright, trademarks, trade secrets,

industrial designs, geographical indications and patents. Copyright protects ideas

expressed in a creative and tangible way. Trademarks protect symbols, words and

marks used to distinguish goods and services in the market.15 A distinctive feature of

IPR protection is its role in performing a public good by protecting the time, effort and

money spent by one person on a creative design, from another person who wants to

copy it.16 Another distinctive feature of IPR regimes is their time limit, also known as

the ‘sunset clause’.17 This clause limits the duration for which property rights can be

held. Expiry of the clause makes the intellectual property available to the public.

Ascribing value
Evaluating property rights over biodiversity resources has proved a complicated and

controversial task because of conflicting interests and value judgement systems.

Biodiversity is both a public and a private good.18 In the majority of cases, the

ecosystem services derived from biodiversity are consumed before they get to the

market place. The result is that these services are undervalued in the public domain,

while private rights that are transacted in the market place are overvalued. 19

An anthropocentric, utilitarian view of biodiversity tends to emphasize potential

economic returns. In this view, raw materials only acquire significance once they have

reached the market place and can be assigned a monetary value. Thus the value of a

forest is broadly limited to the value of the timber that can be harvested. All other

products without a known market value are disregarded. This overlooks the economic

benefits to be gained from the forest, such as firewood, recreation and hunting, as

well as environmental services such as preventing the siltation of downstream areas.20

Despite the recognized usefulness of raw germ-plasm, assigning it a value presents

insurmountable difficulties because of the low probability of samples yielding

commercial returns. Extracting germ-plasm is different to extracting timber because

only a small part of the whole is taken while the rest is left on the ground.21 This

reflects the market’s inability to ascribe value to products that may be useful to

mankind but are not currently commercially exchanged.22

The market’s dominance precludes the search for non-market methods of valuing

products.23 However, the market’s failure to ascribe value to a product does not mean

that product is valueless. Instead, it points to the need for other kinds of valuation

outside the market place. There are also social concerns relevant to biodiversity

conservation that are not commodified.24
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Property rights on plant varieties

The main types of property rights applicable to plant varieties are patents, plant

breeders’ rights, sovereign rights and community rights.

Patents
Patents are granted to new, non-obvious and useful inventions. They are not granted

to discoveries. In applying for a patent the applicant must write a description of both

the invention and how it was created. Recently, patents on biological materials have

become prominent due to their increased use by individuals and the private sector.

The United States has been at the forefront of legal developments in this area and was

the first country to allow the patenting of life forms.

Plant Breeders� Rights (PBR)
Plant Breeders’ Rights (PBRs) constitute one particular kind of IPR applicable to plant

varieties. For a plant variety to be eligible for PBR protection, it must be clearly

distinguishable from other protected varieties. It must also be homogeneous, uniform

and stable. PBR regimes were first developed in the context of the International Union

for the Protection of New Plant Varieties (UPOV Convention) as an alternative to

fully-fledged patent rights, while at the same time stimulating plant breeding activities

in the private sector. In effect, PBRs are akin to weakened patents.

The main motivation behind PBRs is profit. They are designed to attract the private

sector into plant breeding activities. More specifically, PBRs seek to provide a stimulus

for the research and development of new plant varieties and to reward the creativity

of successful plant breeders. They have, for instance, been the main catalyst in the

development of the seed industry. At the same time, they are designed to allow other

plant breeders to use the protected plant for their own breeding activities and research,

as long as they do not sell it. PBR regimes allow new varieties derived from such

breeding activities to be marketed.

PBRs suffer from the same conceptual problems that plague IPRs generally. By

recognizing only the last link in a long chain of biological processes, PBRs ignore the

contribution made by local knowledge to plant breeding,which has provided much of

the genetic stock used in crop improvements. PBRs also have the potential to

contribute to the erosion of diversity within agricultural systems, by introducing

uniform, high-yielding varieties.
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Farmers� Rights (FR)
The concept of Farmers’ Rights (FRs) was introduced after it was realized that the

established IPR regime did not recognize farmers as innovators and consequently

disqualified them from holding IPRs. This had led to the inequitable distribution of

benefits between the providers of germ-plasm and the providers of technology. Plant

breeders generated returns through PBRs or other IPRs, but there was no system of

compensation or incentives for farmers.

The idea behind the introduction of FRs was thus to ensure the equitable sharing of

benefits arising from genetic resources, and to give farmers incentives to preserve

their genetic resources and share them with others. More specifically, FRs aimed to

ensure that the need for conservation was globally recognized and that sufficient

funds were made available for this purpose. FRs also aimed to assist farmers in all

regions of the world, especially those in regions of diverse plant genetic resources, to

protect and conserve their resources. They also aimed to allow farmers, their

communities and countries to participate fully in the benefits of agro-biodiversity.

While in principle developed countries agree that farmers’ activities deserve

recognition, they are generally opposed to a new regime of FRs. They would rather

have the rights of farmers subsumed under existing IPR regimes. The parameters of

FRs are still being debated and are yet to be defined. There are differing views on the

nature and holders of these rights. The FAO initially defined FRs as rights arising

from the past, present and future contributions of farmers in conserving, improving

and making plant genetic resources available. The rights are vested in the international

community as trustee for present and future generations of farmers for the purpose of

ensuring they receive full benefits and incentives to continue contributing.

As a legal term, FRs would need to be defined as a form of IPR. These rights would

cover, for example, the products of farmer selection and breeding. The Commission on

Genetic Resources for Food and Agriculture on the Status of Negotiations for the

Revision of the International Undertaking on Plant Genetic Resources for Food and

Agriculture, in harmony with the Convention on Biological Diversity, while calling for

the international recognition of FRs, has indicated that individual governments must

ultimately bear the responsibility of protecting and promoting these rights. The

Commission specifically recommends inclusion of such rights as the right to use,

exchange and market farm-saved seeds; protection of traditional knowledge; benefit-

sharing; and participation in decision-making.25 To allow farmers to contribute

effectively to the decision-making process, farmers’ rights ought to include the right

to information.26
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Sovereign rights
A state’s sovereignty over its natural resources has been reaffirmed in many multi-

lateral agreements, international declarations and resolutions. Permanent sovereignty

over natural resources – a facet of state sovereignty – refers to the right to exploit and

develop natural resources, including plant varieties, according to each state’s own

policies. It constitutes the basic principle for allocating rights and responsibilities in

international law.

Community rights
Common property resources are those resources not controlled by a single entity.

Access to these resources is limited to members of an identifiable community. There

are set rules on how the resources are to be managed. Each user has a separate

entitlement to the common property, and no single user has the right to abuse or

dispose of it. Any dealing on the property is subject to approval by the community.

Users of common property are subject to rules and restrictions embedded in cultural

or religious customs. Common property resources provide a basis for non-monetary

and non-market economic relations. The users do not usually perceive themselves as

resource owners but consider themselves merely as being in possession of their

habitat.

Common heritage of humankind
Traditionally, information and materials have been freely exchanged among breeders.

This is recognized in the FAO’s International Undertaking on Plant Genetic Resources

for Food and Agriculture (IUPGRFA), which states that plant genetic resources are a

common heritage of humankind. This implies that biological resources and the products

derived from them are freely available to all.

Communities
The trend in which the discussion of common property rights has been subsumed by

open access has led to community rights being ignored. In the context of biodiversity,

traditional knowledge about preserving and enhancing biodiversity has not been

taken into consideration. This is due to the fact that raw germ-plasm is not given a

high commercial value because it does not qualify for IPR protection.

When dealing with communities, the main concerns are what can be protected and

how strong that protection is. Article 8 (j) of the CBD calls for the protection of the

knowledge, innovations and practices of indigenous communities. In this context a

sui generis system of legislation would recognize the unique status of local
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communities and their contribution to the conservation of biodiversity, the sustainable

use of genetic resources and fair and equitable benefit-sharing. Given a liberal

interpretation, Article 8 (j) could be used to give effect to land rights and even the

political autonomy of indigenous communities.27

Defining community is a complex task, due partly to diversity within and among

communities. For example, the relationship between a community and its environment

and the dependence of the one upon the other is determined by the circumstances of

each community and its surroundings. Hence it is difficult to apply a single approach

to all communities.

The jurisprudence on property rights is also limited in this regard. Under common law,

from which most Commonwealth countries borrow heavily, property rights are primarily

linked to individuals.28 The practice of many colonial authorities in Africa was to

remove rights to resources from communities, and vest them in individuals.

Consequently, it is often very difficult to trace the origin of certain resources to

communal owners. A good example is the case of staple crops in Africa, which have

been selected, bred and exchanged throughout the continent for centuries.

It is noteworthy that, despite the emphasis on individual rights, the assumption that

community rights have fallen into desuetude has not prevailed. Indeed, Article 8 (j) of

the CBD emphasizes the role of indigenous and local communities in managing

biodiversity.

The protection of property rights over genetic resources is enshrined in the Universal

Declaration of Human Rights (UDHR) of 1948. Article 27 of the Declaration states:

(i) Everyone has the right freely to participate in the cultural life of the community, to

enjoy the arts and to share in scientific advancement and its benefits.

(ii) Everyone has the right to the protection of the moral and material interests

resulting from any scientific, literary or artistic production of which he is the

author.

Traditional resource rights have been conceived of and constructed in recognition of

the inextricable link between cultural and biological diversity.29 The big question now

is who should be vested with property rights over traditional resources. Two readily

identifiable entities are individuals and the State. Recently, communities have received

increasing support from scholars to be identified as entities deserving traditional

resource rights.30
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Community rights are now vigorously promoted through human rights. The right to

development is seen as the synthesis of all human rights.31 It is, however, possible to

tease out the need for property rights over knowledge and innovation from the specific

language of the Convention. Some feel that asserting property rights over genetic

resources is predatory. However, in places where communities are easily identifiable,

and their resources highly localized, community rights systems would face few

problems.

The African context
In most African customary societies there are entities that have the same legal capacity

as individual persons. These entities could be recognized by national legislation and

vested with property rights. The following statement describes the nature of these

groups:

Access has always been specific to function, for example cultivation or

grazing. Thus in any given community a number of persons could each hold

a right, or bundle of rights, expressing a specific range of functions. In a

typical case therefore a village could claim grazing rights over a parcel of

land subject to the hunting rights of another, the transit rights of a third and

the cultivation rights of a fourth. Each one of these categories carries with

it varying degrees of levels of social organization. For example while

cultivation rights were generally allocated and controlled at the extended

family level, grazing rights were a matter of much wider segment. The raison

d’être of control was to guarantee these rights and to allocate them among

other members of the community should this be necessary.32

There are several good reasons for vesting property rights in groups. The rights can

be seen as a reward for a group’s collective conservation efforts. Group property

rights may also act as an incentive for greater levels of innovation and conservation.33

The recognition and protection of community property rights also stems from basic

human rights concerns and the right to fair compensation.

Community property rights are given in accordance with TRIPS34 and the OAU Model

Law on Community Rights.35 The main risk is that because the property is owned by

every member of the group, there is not the same incentive to conserve as for private

property. However, it is arguable that market forces often operate to facilitate a balance

in the competing interests.36
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Benefit-sharing
The CBD has three main objectives: the conservation of biodiversity, the sustainable

use of genetic resources, and fair and equitable benefit-sharing. TRIPS is mainly

concerned with trade liberalization.

Principles of co-operation
The concerns here revolve around diverse objectives, overlapping actors and interests,

and different power balances. Developing countries press for measures that ensure

countries and communities where genetic resources are found gain a greater share of

the benefits from their use. This is because most countries of origin of genetic

resources are in the developing world. This emphasis may, however, be detrimental to

developing countries with no rich biodiversity resources.

In recognition of national sovereignty over genetic resources, a national participatory

framework should be emphasized. Those seeking access to national genetic resources

should obtain the Prior Informed Consent (PIC) of the country where the resources

are found. This requirement is designed to guard against exploitation and to ensure

the fair and equitable sharing of the benefits derived from those resources. To prevent

the resource being monopolized, the assertion of rights that are incompatible with

community benefits could be prohibited.

Trade institutions and mechanisms are important, especially in the context of TRIPS.

The trade and environment ministries of a country could lead communication on this

front. The law could require IPR applicants to prove that they gained access to genetic

material with the prior informed consent of relevant local authorities.37

It has been suggested that countries enact laws governing access to genetic

resources.38 Benefit-sharing, though generally accepted, lacks definition in key areas.

These include the mechanisms of benefit-sharing, who should receive benefits, and

what constitutes a benefit. Thus an agreed definition as well as a concrete operational

content is required. Benefits can be a form of compensation, reward or recognition.

Benefits may include royalties, lump sum fees, technology transfer and training,

business ventures and development assistance (especially in the context of community

rights).

Article 15 of the CBD on access to genetic resources focuses on mutually agreed terms.

This is not practical in developing countries like Kenya where the resource holders lack

the necessary bargaining power to ensure equitable benefit-sharing. Agenda 21, produced

at the same time as the CBD, declares that states have the sovereign right to exploit their
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natural resources.39 Thus states have the right and indeed the obligation to govern

resources for their inhabitants subject to national legislation.

Benefit structuring
Benefit-sharing is closely related to the issues of access and scope. Some argue that

access to information and breeding material arising from the open exchange of

resources is adequate compensation. Others believe that this approach does not

sufficiently take into account the inputs made by farming communities and plant

breeders.

One option is to place the resources in trust with the government. Concerned groups

could then make claims to the government. Another option is to create community

funds or trusts, into which royalties could be channelled. Establishing registers would

go a long way towards facilitating benefit-sharing mechanisms.

Alternatively, community group representatives could be used as custodians of

resources.40 Giving a community property rights over resources would provide an

incentive for their conservation. Once this is done, national laws on property would

apply. Conditions for scope and access could vary from one species to another.

Several African countries have started preparing legislation on access and benefit-

sharing, including Kenya, Uganda and Nigeria. Kenya has prepared subsidiary

legislation. This is essentially a gazette notice under the current Science and

Technology Act. Uganda, with the assistance of the African Centre for Technology

Studies, has prepared detailed regulations on access and benefit-sharing.

There are a number of innovative provisions in Uganda’s draft regulations. Firstly,

the draft contains specific provisions for technology transfer and building

technological capabilities in areas such as biotechnology. Technology partnerships

are seen as mechanisms for technology transfer. Secondly, access to genetic resources

in Uganda is treated as a technological issue. This makes them subject to the National

Council for Science and Technology. Under current draft regulations, the Council is

vested with administrative and overall supervisory responsibilities for implementing

the access and benefit-sharing requirements of the legislation.

There are, however, a number of limitations in Uganda’s approach. First is the lack of

convergence between the proposed regulations and the national biodiversity planning

activities undertaken with a view to implementing Article 6 of the CBD. An effective

regime on access and benefit-sharing should build upon a national biodiversity action

plan and strategy.41 Uganda is still preparing a strategy and action plan. The extent to
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which the proposed access and benefit-sharing regulations will conform to the broader

national agenda to implement the Convention is not clear.

Eritrea has integrated access and benefit-sharing provisions into its broader regime

on biological diversity.42 The second draft of the Eritrean Proclamation on the

Conservation of Biological Diversity contains specific provisions on access to

genetic resources. Article 46 of Part 5 defines the scope of the regime. All genetic

resources of all living organisms, except human beings, are covered by the

legislation. Traditional knowledge associated with Eritrea’s genetic resources is

also to be regulated under the law. PIC is required under Articles 47, 48 and 49. The

draft legislation notably gives traditional groups significant authority to regulate

access to genetic resources on communal and private lands. Article 49 (b) of the

second draft states:

Where access is sought to resources located on land used by pastoralists or

other communities or groups with traditional interests in that land, the

consent of the group or community to such access shall be required. The

access permit terms, as provided in Article 50 (a) (9) of [the] Proclamation,

shall include provisions for sharing benefits with the group or community.

Eritrea is expected to adopt the Proclamation this year and formulate specific regulations

(required under Article 52 of the draft Proclamation) to implement the access and

benefit-sharing provisions.

International legal framework

The international legal framework alternates between two extremes, namely common

heritage broadly defined and private rights narrowly defined. There have been a

number of international agreements on these issues. Those that emphasize common

heritage principles, such as the IUPGRFA,43 have tended to be framed as non-binding

instruments in the context of the United Nations organs in which developing countries

are dominant. The others, such as the UPOV Convention44 and TRIPS,45 have taken

an obligatory stance and reflect the position of northern states. The CBD has attempted

a compromise.

The Convention on Biological Diversity (CBD)
The CBD seeks to promote the conservation of biodiversity, the sustainable use of its

components, and the fair and equitable sharing of benefits, including access to genetic

resources and transfer of technology. It also recognizes the sovereign rights states
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have over resources found in their territories, as well as private/individual rights over

bio-technological innovations.

The CBD represents the middle ground in the debate over property rights and

biodiversity conservation. Negotiations leading to the Convention were carried out

under the aegis of the United Nations Environmental Programme (UNEP). UNEP had

been mandated by the United Nations General Assembly to work out a viable solution

to the continued erosion of biodiversity worldwide. The International Union for the

Conservation of Nature (IUCN) had carried out important studies that gave institutional

backing to the globalization of this problem.46

The main concerns of the CBD were the conservation of biodiversity, the development

of biotechnology, access to biodiversity and biotechnology, and international equity.

The negotiators faced great challenges in trying to balance the interests of the key

players.47 The discussions leading to the conclusion of the CBD were characterized

by major ideological differences between developing and developed countries on the

question of IPRs, which almost threatened the outcome of the negotiations.48

While developed countries pushed for biodiversity to be viewed as a common heritage

of mankind, exploited and conserved for the benefit of all, they were unwilling to

share its benefits. Developing countries demanded that biotechnology, developed

from exploitation of their genetic resources, be given to them free of charge. Some

developed countries attempted to have IPR protection of biotechnology innovations

dealt with exclusively under the GATT (General Agreement on Tariffs and Trade)

negotiations, since the CBD was intended to conserve biodiversity.49

The CBD is consequently riddled with contradictions. It debunks the concept of

common heritage, introducing a notion of common concern.50 Common concern implies

the recognition of the global importance of conserving biological diversity, but not

the diminishment of a state’s permanent sovereignty over natural resources.51 It seeks

to facilitate and promote global co-operation in biodiversity conservation, without

forcing any one state to participate.52 The central idea is for access to a resource to be

shared equally. As with human rights, reference to common concern is an

acknowledgement that a state’s management of its environment and resources is a

matter of common understanding.53

The CBD recognizes potentially conflicting rights. It recognizes, for instance, the

need to ensure equitable allocation of ownership rights and IPRs over biotechnology.

The provisions on technology transfer may thus conflict with existing IPR protection.
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The Convention does not say which rights should prevail in the event of a conflict.54

It does not specifically address the rights of communities apart from a cursory mention

of indigenous and local communities in one article.55 The issue of farmers’ rights is

also left outstanding.56

Trade-Related Intellectual Property Rights (TRIPS) Agreement
Other developments occurred in the latest round of negotiations on GATT.57 GATT

was originally conceived of as a mechanism to promote free trade. As international

trade has grown, its mandate has widened to include services and IPRs.58 The new

World Trade Organization (WTO) now appears to be the chief multilateral institution

addressing global uniformity of IPR standards. It seems to be taking over part of the

role played by the World Intellectual Property Organization (WIPO), whose mandate

is to harmonize international IPR standards.

The United States led an initiative among developed countries to introduce more

stringent IPR protection in trade. This was due to complaints by American firms over

counterfeiting and piracy, which made the protection of domestic biotechnology and

other industries necessary.59 The TRIPS Agreement was initially meant to deal with

trade distortions, but later its scope was expanded to cover IPRs. Its main objective is

to protect and enforce IPRs and to ensure that they contribute to the promotion of

technological information and transfer.60 The Agreement only takes into account

environmental issues insofar as they relate to patents.

Patents are dealt with in Section 5 of Article 27. Member states are allowed to exclude

from patent rights plants, animals and medical processes needed for the treatment of

humans or animals.61 Countries may also restrict the commercial exploitation of

patentable innovations to protect public order or morality or to stop serious harm

being done to the environment.62 Governments retain the right to restrict research,

development or use of technology in order to protect the environment.

The IPR protection set out by the TRIPS Agreement makes a significant contribution

towards plant variety protection. For example, TRIPS requires countries to protect

plant varieties through patents or an alternative sui generis system. Most countries

have traditionally believed that patent protection should not be offered in this field as

the satisfaction of basic food needs should not be commercialized. The ratification of

TRIPS is forcing all developing countries to provide property rights on plant varieties.

This is of immense significance to countries where the majority of workers are engaged

in subsistence agriculture.
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Under TRIPS, members may exclude the following from being patented:

plants and animals other than micro-organisms, and essentially biological

processes for the production of plants or animals other than non-biological

and microbiological processes. However, Members shall provide for the

protection of plant varieties either by patents or by an effective sui generis

system or by any combination thereof.63

There are a number of problems inherent in this Article. No parameters are given for

the sui generis system. There is contention over what is meant by ‘effective’. This

definition is subject to the general principles of the TRIPS Agreement and may ultimately

be determined by WTO provisions, especially those relating to the dispute panel.

Governments from the South feel that the interpretation of an ‘effective sui generis

system’ is none of the WTO’s business, claiming that it is the responsibility of TRIPS

alone. 64 The prevalent understanding of this Article is that a sui generis system must

adhere only to the minimum provisions of TRIPS.

Under TRIPS therefore, a sui generis system of legislation would provide mechanisms

for protecting new plant varieties. The protection need only be real and not necessarily

the strongest possible. However, to be effective it must provide for the effective

enforcement of IPRs. This could be done through a transparent judicial procedure

and border control measures. It is also possible to enact a sui generis law for community

rights and for plant varieties that takes into account farmers’ rights but is nonetheless

TRIPS-compliant.65

An effective sui generis regime must seek alternative mechanisms to protect the

property rights of local communities. It should be substantively different from existing

systems of property rights, such as UPOV or patents.66 It should not provide a right

to a monopoly, nor should it place great emphasis on commercialization. Its definition

of property rights must cater for all concerned parties and be in harmony with other

legal instruments.67

International Union for the Protection of New Plant Varieties
(UPOV)
The UPOV Convention was adopted in 1961. Until recently, its standards were

developed among a small group of Organization of Economic Co-operation and

Development (OECD) countries. Membership has increased significantly over the

past few years. One new member is Kenya.
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The Convention recognizes the rights of individual plant breeders who have developed

or discovered new, distinct, uniform and stable plant varieties. It seeks to protect

these varieties in the interests of plant breeders and agricultural development. The

1978 and 1991 revisions set out the minimum scope for protection provided by states.

Under the 1991 version, parties are free to protect plant varieties through PBRs, or

through other types of IPRs, such as patents. States may grant the same plant more

than one type of IPR. Breeders’ rights are extended to cover all production and

reproduction of their varieties. The exceptions to commodification include acts done

privately and for non-commercial purposes, experiments, and breeding and exploitation

of other varieties.

The successive revisions of the UPOV Convention have blurred the line between

patents and PBRs, the latter being now almost similar to patents. Breeders are now

granted exclusive rights to harvested materials. The distinction between the discovery

and development of varieties has also been eliminated.

Plant breeder’s exemption refers to the right of the breeder to use protected varieties

for research. Farmer’s exemption accords farmers the liberty to save harvested seed

from protected varieties for replanting. The 1991 UPOV version curtails a farmer’s

ability to store seed for replanting or utilize it for experimental purposes. Member

states may, however, allow farmers to save seed for their own use.68 The 1991 version

came into force on 24 April 1998. A year later, it became the only option for countries

wishing to become members.69

International Undertaking on Plant Genetic Resources for Food
and Agriculture (IUPGRFA)
Negotiations over the free exchange of information and materials among breeders

culminated in the adoption of the FAO Undertaking in 1983.70 This instrument embodies

the concept of common heritage that had been developed in the previous fifteen

years in the context of the negotiations over the exploitation of deep seabed mineral

resources.71 These resources are all situated within the territory of states and are

therefore subject to sovereign appropriation. There is thus a conflict between the

principle of common heritage as applied to biodiversity resources and the principle of

permanent sovereignty over natural resources. This contradiction has been partly

addressed in different international instruments that recognize a state’s permanent

sovereignty is limited by its duty not to cause damage to another state’s territory or

to the global commons.72 It is noteworthy that common heritage in this context covers

both the flow of raw materials from source countries and elite varieties improved

through biotechnology.
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The main objective of the IUPGRFA is to ensure that PGRs are explored, preserved,

evaluated and made available for plant breeding and scientific purposes. It deals with

PGRs of all species of economic and/or social interest, and refers particularly to food

crops. The emphasis on the free availability of PGRs spelt out in the 1983 version

proved to be unacceptable to some developed countries. The reason for this was that

the Undertaking included within the ambit of free availability, not only traditional

cultivars and wild species, but also varieties developed by scientists in the North.

Broader acceptance of the Undertaking was only achieved after new resolutions were

passed by the Conference of the FAO in 1989 and 1991. These resolutions affirmed

the sovereign rights of countries over their PGRs and qualified the principle of free

availability by recognizing plant breeders’ rights and farmers’ rights. The recognition

of property rights also implied the right to compensation for access to PGRs and

associated products.

Further revision of the Undertaking was prompted by the growing importance of PGRs

at the international level. The coming-into-force of the CBD raised the need to harmonize

the relevant provisions of the two regimes. At the last negotiation session, a draft

definition of farmers’ rights was eventually agreed upon. Article 15 reads as follows:

15.1 The Parties recognise the enormous contribution that the local and

indigenous communities and farmers of all regions of the world,

particularly those in the centres of origin and crop diversity, have

made and will continue to make for the conservation and development

of plant genetic resources which constitute the basis of food and

agriculture production throughout the world.

15.2 The Parties agree that the responsibility for realising Farmers’ Rights,

as they relate to Plant Genetic Resources for Food and Agriculture,

rests with national governments. In accordance with their needs and

priorities, each Party should, as appropriate, and subject to its national

legislation, take measures to protect and promote Farmers’ Rights,

including:

(a) protection of traditional knowledge relevant to plant genetic

resources for food and agriculture;

(b) the right to equitably participate in sharing benefits arising from

the utilization of plant genetic resources for food and agriculture;

(c) the right to participate in making decisions, at the national level,

on matters related to the conservation and sustainable use of

plant genetic resources for food and agriculture.
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15.3 Nothing in this Article shall be interpreted to limit any rights that

farmers have to save, use, exchange and sell farm-saved seed/

propagating material, subject to national law and as appropriate.

The case for sui generis legislation

African countries have an opportunity to put in place an alternative system to patents.

They should thus desist from adopting systems like UPOV that confer monopoly

rights.

Arguments against monopoly rights
The patents system implies that all knowledge which is not patented is in the public

domain and thus freely available. Knowledge which cannot be protected by patents

because it is not state-of-the-art is denied legal protection. This gives the impression

that the work of local farmers and communities is valueless.

In the case of Kenya, patents do not apportion benefits in a manner that fits the

realities of the country’s mainly subsistence agricultural sector. The granting of a

patent implies that the patentee derives all the benefits associated with the invention.

This is problematic because similar varieties may have been developed in different

areas and because farmers cannot compete for patents with the private sector.

Further, the concentration of ownership fostered by monopoly rights and the attendant

commercialization threaten food security at local and national levels.

Intellectual property is not known to foster conservation of biological diversity or

promote its sustainable use. The introduction of patents in agriculture may have the

potential to foster the development of higher-yielding varieties but this will be achieved

at a significant environmental cost.

Arguments for an alternative plant variety protection system
Article 27 (3) (b) of TRIPS opens the way for an alternative to monopoly rights for

plant variety protection. UPOV does not constitute a suitable alternative for African

countries because plant breeders’ rights are, like patents, monopoly rights. UPOV

was tailored to the needs of countries with highly-industrialized agricultural sectors.

African countries should devise a system that rewards the contribution of all

stakeholders in plant variety protection. One option would be to recognize the

rights of farmer breeders and the rights of commercial breeders. The rights of farmer

breeders should be defined so as to encompass both private and community rights.
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They should also recognize that commercialization is not the only incentive for

innovation.

Finally, an alternative system should foster sustainability as required under other

international instruments dealing with plant variety protection such as the CBD. It

should, for instance, aim at maintaining all knowledge sources and thus provide a

broader basis for the improvement and conservation of plant varieties.

Guiding principles on formulating sui generis policies and
legislation

Options for establishment process
In the long term, comprehensive legislation must be drawn up with the approval of

parliament. This will avoid the uncertainty over the scope and nature of rights that

has hindered the implementation of the CBD and the IUPGRFA. In the short term, less

comprehensive and more flexible laws may prove to be the better option.

Some elements of farmers’ rights may be included as amendments in the review of

existing laws. The current plant breeders’ legislation, based as it is on the 1978 UPOV

version is to some extent supportive of farmers’ rights. The Kenya Industrial Property

Bill of 2000 does not have provisions for protecting farmer and community rights and

traditional knowledge systems. In its present form, the Bill can be seen as a threat to

national food security since it relegates domestic priorities to the periphery in favour

of biotechnology-focussed transnational corporations.73

Fair and equitable sharing of benefits should also be defined. There should be an

understanding of the nature and extent of benefits; the types of resources for which the

benefits have accrued and for whom. Fair and equitable sharing of benefits will cater for

the coffers of government, private and public sector institutions, and local communities,

to name just a few. Kenya’s Seeds and Plant Varieties Act – the benefit-sharing mechanism

currently available to plant breeders – appears to favour seed merchants.

Legal guarantees should include biodiversity collecting regulations. The critical

elements of such legislation include user fees where appropriate and the equitable

sharing of benefits.

Guidelines for formulating sui generis national policy and legislation
IPR regimes are no longer a matter of domestic policy only. They must also be tailored

to meet the goals of international trade and technology. Sui generis policies and
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legislation should provide effective mechanisms that will allow rights holders from

WTO member countries to enforce their rights.

There are many complex issues involved in the formulation of sui generis national

policies and legislation. Different institutions working in the field of genetic resources

will have different objectives. In Kenya, for example, several government ministries

have mandates affecting genetic resources. In order to devise coherent legislation,

decision-makers should identify all issues of relevance to community rights, plant

breeders’ rights and farmers’ rights so that they can devise an integrated policy

response.

In the 1980s, local communities, NGOs and the private sector were instrumental in the

conception of the ideas of conservation of biodiversity, sustainable use of genetic

resources, and fair and equitable benefit-sharing. In recent times however, these groups

have been noticeably absent from the debate. They must be allowed to participate

effectively in the formulation of national policies and legislation.

Specific and detailed information about whether to create individual or community

rights, and whether to do so contractually or through a form of IPR, will have to be

produced and disseminated. Notifying the public through announcements in the

press or media may be the most appropriate approach. Special consideration needs to

be paid to methods used to notify disadvantaged communities.

The Environmental Management and Co-ordination Act of 1999 establishes the

National Environment Action Plan (NEAP) Committee. This committee, which includes

representatives of public universities and research institutions; the NGO sector; and

the business community, must draw up an action plan for approval by Kenya’s National

Assembly. The plan must contain strategies and measures to protect and manage

natural resources, and as such provides an opportunity for the development of the

sui generis national policy.

The National Environment Management Authority (NEMA) of Uganda, pursuant to

the National Environment Statute 1995, has formulated draft regulations on the national

environment. These deal with access to biological resources, genetic resources and

benefit-sharing.74 These draft regulations recognize both the rights of farmers and

communities, and the importance of traditional knowledge systems.

Similarly, Kenya’s National Environment Management Authority (NEMA) is mandated

to promulgate regulations on access to genetic resources including guidelines on

benefit-sharing.75 This has laid the basis for passing guidelines on the future
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implementation of the CBD. Indeed the 1999 Draft Environmental Management and

Co-ordination Access to Plant Genetic Material Regulations vests genetic resources

in the government, which will keep them in trust for citizens.76

Several avenues must be explored to ensure disadvantaged communities get the

benefits they are due. These include developing state recognition of individual and

community rights. Codes of conduct that recognize individual and community rights

must be drawn up, and other mechanisms applied, such as the corporate community

model and international and regional model laws.77 In India the avenues explored

include the extension of patents to local communities, the development of biodiversity

registers, and use of benefit-sharing mechanisms.78

Core elements
The core elements of a sui generis national policy and legislation for plant varieties

should include the following:

• Recognition and protection of the rights of local communities. Additional

requirements such as allocating value for cultivation and use (to provide incentives

for innovation in the interests of local needs such as food security) and declaration

of origin (to help establish whether prior informed consent was obtained) may be

set up.

• Recognition and protection of farmers’ and community rights without the need

for registration.

• Restriction of breeders’ rights to exclude harvested crops.

• Limitation of the concept of an essentially derived variety.

• Enhancement of farmers’ privilege e.g., to save seeds.

• Public interest broadly construed must prevail over plant breeders’ rights.

• Enhancement of plant breeders’ exceptions e.g., research.

• Provision for compulsory licensing.

• Full consideration of environmental and ethical concerns.

• Promotion of food and health security.

National law should assist not only in contributing to the sustainable management of

biodiversity but also in giving and allocating property rights to local innovators as

well as to all other actors in the seed and agriculture industry. Accordingly, the following

measures are proposed:
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Community rights

The following may be considered:

• Definition of a community as a legal entity referring to a group of people having

a long-standing social organization and include indigenous people and local

communities.

• Express as inalienable rights the rights of a community over its biological resources,

innovations, practices, knowledge and technology (including the community’s

right to use and collectively benefit from those resources).

• Recognition of community intellectual rights without requiring registration.

• Ensuring customary laws and practices of communities are applicable to community

rights.

• Making access to biological resources subject to prior informed consent of the

community through an established procedure. Consent should not be

unreasonably withheld.

• The right to use resources should be coupled with the corresponding duty

towards the conservation and sustainable use of biological diversity.

• Prohibition of patenting so that the community holds ownership.

• Extension of the protection of utility models to local communities, to cover

innovations that are new and industrially applicable but not novel.

• Permitting the existence of concurrent rights i.e. in a community a number of

persons could each hold a right, or bundle of rights, expressing a specific range of

functions.

• Vesting community rights in the State, which will keep them in trust for concerned

communities.

Farmers’ Rights

The following should be considered:

• Farmers’ rights should be expressly recognized and protected as the rights arising

from the past, present and future contributions of farmers in conserving, improving

and making available plant genetic resources.

• These rights must not require prior declaration or registration.

• As a legal term, these rights would be defined as a form of IPR. These rights

would cover the products of farmer selection and breeding, and the traditional

resources that contribute to the conservation, development and sustainable use

of plant and animal genetic resources.

• Inclusion of rights such as the right to use, exchange and market farm-saved

seeds; protection of traditional knowledge; benefit-sharing and participation in

decision-making at the national level.
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• Farmers’ rights must include the right to information so that they can participate

effectively in the decision-making process.

• customary laws and practices of the concerned communities must be applied in

the protection of farmers’ rights.

Breeders’ Rights

The core elements of a sui generis national policy and legislation on plant varieties

should include the following:

• Recognition and protection of the rights of local communities (e.g., their prior

consent must be sought; there should be no creation of rights in favour of third

parties in respect of local varieties; farmers’ rights to produce and/or sell plants

and propagating material of the protected variety on a non-commercial basis must

be respected).

• Additional requirements such as value for cultivation and use (to provide incentives

for innovations in the interests of local needs such as food security) and

declaration of origin (to help establish whether prior informed consent was

obtained) may be set up.

• Recognition and protection of farmers’ and community rights without need for

registration.

• Identifiability (and distinctness) of the new variety should be the only criteria of

eligibility for recognition and protection. The requirements of uniformity and

stability could be applied in a very flexible manner. This is in the interests of

protection, compensation and conservation. Such a system would effectively

cover the interests of both local communities and large-scale commercial breeders.

However, the plant grouping may still have to be distinct:

• Restriction of breeders’ rights to exclude harvested crops and limit the concept of

an essentially derived variety;

• Provision of a framework of non-monopoly rights. This will be conducive to the

development of both small and large-scale industries.

• Provision for compulsory licensing or limitation on the number or type of varieties

in the public interest. Public interest should be broadly construed to prevail over

plant breeders’ rights but ensure compensation and due process of the law through

provisions for the effective enforcement of IPRs, for example through a transparent

judicial procedure.

• Limiting the duration of plant variety protection for commercial breeders as much

as possible to conform with the socio-economic context and circumstances of

each country.
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• Ensuring full consideration of environmental and ethical concerns, e.g., exclude

protection of certain plant varieties in order to protect plant life or the

environment.

• Prohibition of the patenting of plants, animals and traditional knowledge.

• Inclusion of bio-safety provisions e.g., ban protection of varieties injurious to

biodiversity.

• Promotion of food and health security.

Benefit-sharing

Benefit-sharing needs definition in key areas. These include the mechanisms of benefit-

sharing, who should receive benefits, and what constitutes a benefit. Benefits can be

a form of compensation, reward or recognition. Benefits may include royalties, lump

sum fees, technology transfer and training, business ventures and development

assistance (especially in the context of community rights).

Fair and equitable sharing of benefits should also be defined. Prior informed consent

and declaration of origin are critical instruments for the implementation of benefit-

sharing mechanisms, and could also be used as additional protection requirements.

One option is to place the resources in trust with the government. Concerned groups

could then make claims to the government. Another option is to create community

funds or trusts, into which royalties could be channelled. Establishing registers would

go a long way towards facilitating benefit-sharing mechanisms. Alternatively,

community group representatives could be registered and used as custodians of

these resources.

Specific descriptions should be provided of the manner in which benefit-sharing

arrangements should be negotiated. Fair and equitable sharing of benefits should

cater for the coffers of government, private and public sector institutions and local

communities. Legal guarantees should include biodiversity collecting regulations.

The critical elements of such legislation should include user fees where appropriate

and provisions for the equitable sharing of benefits.

Contractual agreements should be developed for access to biological resources. In

the context of joint research and development, technology transfer could be used as

a form of benefit-sharing. Access and sharing of benefits should depend on various

factors such as the nature of the objective (e.g., commerce or education/research).

Commercial research agreements could be more rigorous.
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Institutional and administrative frameworks

Sui generis policies and legislation should provide for the establishment or designation

of appropriate institutions for their effective implementation. These institutions could

include a national institute or other authority and a national trust fund (for distribution

of benefits). A judicial or administrative enforcement structure should be set up.

Most countries’ environment management authorities have formulated draft regulations

on the national environment. These regulations contain the recognition and

appreciation of farmers’ and community rights and traditional knowledge systems.

The authorities are mandated to promulgate regulations on access to genetic resources

including guidelines on benefit-sharing.

National policy and legislation can go a long way towards achieving the objectives of

conservation, development and equitable benefit-sharing. However, legislation alone

may not be enough. There is also need to enhance capacity building in terms of

research and training as well as institutional, legal, commercial, technological,

informational and human capacity.

Above are some of the institutional and technical matters of particular concern to

developing countries.79 Community and farmers’ rights must be recognized at the

outset. Only then can different interests be balanced with the need for active

participation of all players.

Countries may need to strengthen regional approaches to benefit from stronger

negotiating positions. The East African Community (EAC) Treaty aims to promote a

conducive operational environment for Cupertino in areas of food security and natural

resources. Under the terms of the Treaty, states are enjoined to facilitate and ensure

public participation and civic involvement in decision-making both at the national

level and at the community (regional) level.80

Conclusion

The international legal framework for the protection of plant varieties is tilted in favour

of individual monopoly rights. This framework borrows heavily from Western notions

of ownership. Countries in Africa have an opportunity to promulgate systems for the

protection of plant varieties specifically suited to their local conditions. Such systems

can be given a local flavour, by recognizing communities as holders of property in

addition to individuals and states.
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Chapter Eight

An analysis of the African model legislation for the
protection of the rights of local communities,
farmers and breeders, and for the regulation of
access to biological resources

L.T.Chitsike

General background

Most African countries are parties to the Convention on Biological Diversity (CBD)

and signatories to the World Trade Organization (WTO)’s Trade-Related Aspects of

Intellectual Property Rights (TRIPS) Agreement. Both the CBD and TRIPS require

countries to protect their biological and genetic resources through national, regional

and international legislation.

The origin of legal protection lies within the industrial property rights covered in the

Paris Convention of 1880. This was followed and strengthened by the Berne and

Rome Conventions and the Washington Treaty on integrated circuits. The TRIPS

Agreement goes further than the industrial intellectual property protection, to cover

biological resources, under Article 27.3(b).

The concept of plant breeders’ rights was developed in Western Europe between

1930-60, when agriculture was dominated by small-scale farmers who were interested

in new and improved varieties. Plant Breeders’ Rights (PBRs) and Plant Variety

Protection (PVP) systems were based on several European experiences. The founding

countries did not follow the Paris Convention for the Protection of Industrial Property

of 1983 with regard to agricultural resources. It was felt that due to the Convention’s

scope of protection and the exclusive rights of its patent system, patents would

impede the common practice of using protected varieties for further commercial

breeding. In 1961 the first PBR system was established, known as the International

Union for the Protection of New Varieties of Plants (UPOV).

The patent law had as its requirements novelty, non-obviousness and utility. PBR

systems use distinctiveness, uniformity and stability as criteria. PBRs are further

distinguishable from patents because they allow for farmers’ and breeders’ exemptions.

The farmers’ exemption is the right to hold materials as a seed source for subsequent
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seasons. The breeders’ research exemption allows breeders to use a variety to develop

another variety without the authority of the original breeder. These exemptions have

given rise to the view that PVPs are weaker forms of Intellectual Property Right (IPR)

than patents. This is because they do not give real protection to a variety with a bio-

engineered gene that can be legally removed and used in another variety.

The UPOV Acts of 1963 and 1978 are generally believed to favour less-industrialized

countries due to attention they give to community farmers. The two Acts are

considered weak for industrialized agricultural countries, which prefer the UPOV Act

of 1991.

The purpose of writing this chapter is to provide a sound background for the need

for a sui generis system for the Southern African Development Community (SADC)

region and Africa. Section I reviews a number of key international instruments. The

paper should be used as a checklist to see whether all the necessary components

are included. The paper also provides a framework to see whether there are gaps

that need to be filled and whether the African model as it stands is sufficiently

comprehensive to address all the essential IPR issues relevant to Africa and the

SADC region. Section II gives some specific comments on the OAU Model

Legislation.

Section 1: TRIPS and obligations of members

Deadlines
Unlike its predecessor, the General Agreement on Tariffs and Trade (GATT) or

Multilateral Environmental Agreements (MEAs) like the CBD, the WTO has institutional

mechanisms to make countries accountable. It has judicial powers under which non-

complying members can be punished with trade sanctions.

The TRIPS Agreement, which came into force in 1995, obliges every WTO member to

fulfil certain minimum standards to protect intellectual property. The Agreement gives

all WTO members transitional periods within which they must comply. The length of

the period granted depends on the level of development of the country (Articles 65

and 66).

Developed countries had to comply with all the provisions of TRIPS as of January

1996. Developing countries had to comply by January 2000. The least developed

countries must comply by January 2006.
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Biological obligations under TRIPS
The TRIPS Agreement obliges member countries to make patents available for all

inventions without discrimination, whether products or process in any field of

technology. The inventions must meet the criteria of novelty, inventiveness (non-

obvious) and industrial applicability (usefulness). TRIPS requires patent rights to be

made available for both imported and locally produced goods without discrimination

on the basis of where the invention was made (Article 27.1). This means that no

invention should escape patent protection in any of the member states. There are

however, three exceptions:

• Article 27.2 says that countries may forbid the patenting of inventions whose

exploitation must be avoided to protect ‘public order or morality’. This covers

inventions dangerous to human, animal or plant life/health or seriously prejudicial

to the environment.

• Article 27.3(a) says that diagnostic, therapeutic and surgical methods for the

treatment of humans or animals may be excluded from patenting.

• Article 27.3(b) allows members to exclude ‘plants and animals other than micro-

organisms and essentially biological processes for the production of plants and

animals other than micro-organisms and essentially biological processes for the

production of plants and animals other than non-biological and micro-biological

processes’. However, any country which does not provide patent protection for

plant variations must provide ‘an effective sui generis system of protection or a

combination thereof’.

The TRIPS Agreement is silent on what a sui generis system is in the context of plant

varieties. The minimum requirements for a country’s sui generis system to comply

with TRIPS may include the need to:

• provide for intellectual property rights

• provide the same advantages to non-nationals as nationals (National Treatment),

• cover plant varieties of all species

• permit action against infringement (if effective means ‘enforceable’)

The pre-condition that might create problems for a sui generis system under strict

TRIPS requirements is the issue of national treatment (Article 3). The application of

this principle is however, subject to the exceptions provided under the Paris, Berne

and Rome Conventions. With respect to the so-called ‘neighbouring rights’ (rights of

performers, producers of phonograms and broadcasting organizations) the national

treatment principle is only binding with respect of the ‘rights provided under this

Agreement’.
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While the TRIPS Agreement does not allow for reservations, it respects those that

can be made in accordance with Article 6 of the Berne Convention of 1971 and with

Article 16.1 (6) of the Rome Convention. The national treatment principle does not

apply to modalities of IPR not covered by the TRIPS Agreement or other conventions

entered into by a country. Thus countries that provide for the protection of utility

models are not obliged to grant national treatment to foreigners. If a country, it would

not be obliged to confer national treatment to foreigners but could do so voluntarily

or on reciprocal basis.

The African sui generis model and UPOV acts

The above arguments show that African countries are free to formulate their own sui

generis systems to meet the aspirations of their communities and farmers. The need to

develop an African model sui generis system arose from the fact that the UPOV Acts

of 1961 and 1978 – considered favourable to small farmers – are now closed to

accessions.

The patent model
Under the TRIPS Agreement, a patent shall offer absolute exclusiveness. However,

not many developing countries in Africa are likely to benefit from a sui generis system

for plant varieties conferring patent-like rights. Patent law provides neither for farmers’

exemption nor breeders’ exemption.

The UPOV Act 1991
The UPOV Act of 1991 has brought the Convention more into line with patent law. It

requires the holder of rights over a plant variety to be authorised to produce, reproduce,

offer for sale, sell or market the plant.

This Act requires the authorization of a breeder in respect of propagating material and

of harvested material. These conditions go against the grain of community agriculture

because they undermine food security and small-scale commercialization of agriculture.

The UPOV Act 1978
The UPOV Act of 1978 is more favourable to traditional farming communities than the

1991 Act. The 1978 Act provides for the farmer’s exemption: i.e. a farmer can propagate

a protected plant variety for planting on his farm. The Act also provides for a breeder’s

exemption i.e. The 1978 UPOV Act, requires member states to provide for the need for

authorization by a rights holder to produce varieties for commercial marketing.
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Need for a sui generis system outside UPOV
The 1978 Act — now closed to new members — promotes indigenous agriculture by

encouraging farmers to learn from and share farming resources with each other. This

is discouraged under the 1991 Act. The major weakness with the 1991 Act is that it

does not recognise community rights over wild plant varieties and land races.

This means that Africans must seek their ideal sui generis systems outside the UPOV

models. They could develop these at national, regional and international levels using

the Food and Agriculture Organization (FAO)’s International Undertaking on Plant

Genetic Resources for Food and Agriculture (IUPGRFA) and related conventions.

The African model sui generis system and the CBD

A number of key elements must be taken into account in the consideration of an

African sui generis system.

Access framework to genetic resources
Article 15.1 of the CBD affirms that each party has authority to control access to its

genetic resources and that access is subject to national legislation. Article 15.2 says

parties must ‘endeavour to create conditions to facilitate access to genetic resource

for environmentally sound uses by other contracting parties’. Furthermore, the

Convention establishes the principles of Mutually Agreed Terms (MATs) and Prior

Informed Consent (PIC). The Convention recognises that access to genetic resources

can lead to significant benefits. Thus it requires each party to take measures ‘with the

aim of sharing in a fair and equitable way the results of research and development and

the benefits arising from the commercialization and other utilization of genetic resources

with contracting parties’.

In applying the above principles, SADC countries can benefit from the experiences of

other countries in these fields. Many nations have incorporated the task of natural

resources management into their laws or constitutions. For example, the Philippines

have a constitutional provision which provides that fauna and flora are the property

of the State. The State has control over their disposition, development and use. In

Gambia, the National Environmental Management Act of 1994 empowers the competent

national authority to prohibit any trade or traffic in any component of biological

diversity. Article 15 on access to genetic resources states: ‘The genetic resources of

the Gambia shall constitute an essential part of the natural wealth of resources of the

people of Gambia’. In Cameroon, the instrument Iwa/94/01 sets out rules for an

integrated management, conservation and sustainable utilization of forests, fauna
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and fisheries. It provides that genetic resources in Cameroon belong to the State.

Nobody is allowed to exploit them without the State’s authority.

The Andean Pact Draft Legislation for a Common Access Regime and the Philippines

Executive Order share several features. These are

• a broad definition of resources including genetic, biological and cultural resources

• access to be dependent on PIC granted by a national authority

• provision of consent and involvement of indigenous and local communities

• provision of research and development and transfer of technology

• obligation to deposit samples

• requirement to allow participation of nationals of the providing country in the

access process

This framework appears to be the most appropriate for SADC countries. At present,

no SADC country has appropriate or well-constituted legislation on access and

protection of genetic resources, biotechnology research or bio-safety. South Africa

and Zimbabwe have made legislative advances on biotechnology and bio-safety, but

not on access and transfer of genetic resources.

Benefit-sharing
SADC countries could also develop policy and legislation on benefit-sharing as

advocated in the CBD and by other countries’ experiences. These experiences are

pivoted on the principle of Mutually Agreed Terms (MATs) aimed at ensuring a more

equitable sharing of benefits.

Core elements

The following core elements to benefit-sharing have been identified:

• designating a national competent authority in charge of managing PIC procedures

• establishing an international database on national measures plus procedural

information on authorities to be contacted

• defining minimum standards of information required

• providing for monitoring and enforcement

Access agreements

An Access and Benefit-Sharing (ABS) arrangement includes the relationships

amongst participants in the arrangement, as well as the formal legal agreement that

records their understanding. ABS arrangements are typically complex because of the

need to cater for the future use of the resources and the need to anticipate possible

future benefits. They are also likely to involve long-term commitments or obligations,
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and may involve extensive sharing of information and joint research or other activities.

Because access seekers may need additional samples as their research progresses,

they will value long-term relationships. Source countries too need to monitor access

seekers’ use of their resources over the long term to ensure that they receive a share

of the benefits.

There may be major differences in bargaining power between the actors in such

agreements. Guidelines and technical assistance may be necessary to ensure that all

parties have access to adequate information and expertise. Negotiations are most

likely to succeed where those involved have a strong sense of trust, mutual

understanding and partnership.

ABS arrangements need not be accomplished within a single agreement. A single

ABS arrangement could involve several different legal agreements covering the same

resources. When designing such agreements, it is important to have access to expertise

relating to international transactions such as arbitration, selection of applicable laws,

taxation and other business issues.

Types of benefits under ABS arrangements
These are outlined in Chapter 5.

Peoples� biodiversity registers
The CBD obliges parties to develop protocols and mechanisms to ensure that the

knowledge of traditional communities is accessed only with the consent of the

communities and that the benefits from the commercial application of this knowledge

are shared equitably. This provides a vital opportunity for developing countries and

their citizens to benefit from biotechnology-based enterprises. However, it can only

work if community knowledge and conservation efforts are documented.

SADC could learn from countries like India which have set up systems to document

the biological, social, economic and cultural information critical to the establishment

of community rights and access and benefit regimes. In India, the Council Governance

Act of 1993 made it mandatory for government and industry to consult villages and

district councils on biodiversity matters. The Act covers wild and cultivated forms

across the whole country.

Documentation in India is conducted through biodiversity registers. The registers

contain local-level natural resource management plans. The registers give details of

different communities (including village profiles, population, civil amenities and
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infrastructure). They record how each community relates to its environment and natural

resources on a day-to-day basis. The registers contain inventories of resources found

in each area.

So far registers have been prepared in over 50 village clusters in ten states. This was

achieved with the support and participation of local college teachers, students and

voluntary agencies. At government level, the Karnatak State Council of Science and

Technology is initiating a transparent, participatory information and communication

network in 80 local councils in ten districts.

The ultimate goal of the registers is to record, recognise and reward grassroots

knowledge. The Strushti Movement in Gujarat promotes and patents individual and

community innovations. In a separate development, the Tropical Botanical Gardens

Research Institute has taken a remarkable step in rewarding local communities with

25,000 US dollars in royalties. These were earned by the institute on a patent application

based on research that was kicked off by local traditional knowledge.

Government policy is essential to ensuring that the registers are well protected, and

the information systematically and effectively used to the benefit of the people. Local

people need to be made aware of their rights over local resources so that they develop

sustainable institutions to support local resource conservation and sustainable use.

International Understanding on Plant Genetic Resources for Food
and Agriculture (IUPGRFA)
Parties to the FAO/IUPGRFA resolved:

• to recognize the enormous contribution that farmers of all regions of the world,

particularly those in centres of origin and crop diversity, have made and continue

to make to the conservation and development of plant genetic resources which

constitute the basis of food and agriculture production throughout the world

• that these contributions form the basis for promoting farmers’ rights as they

relate to plant genetic resources for food and agriculture; as elaborated in Article

12.3. Parties undertook to address the concept of farmers’ rights as dealt with in

FAO Resolution 5/89 and other FAO resolutions, at the national level where

parties and farmers continue to conserve, manage and improve plant genetic

resources for food and agriculture

• that parties recognize the responsibility to realize the rights of their farmers, as

they relate to plant genetic resources for food and agriculture, individually or

collectively
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• that each party shall therefore, take measures, including administrative, policy

and legislative, according to its needs and priorities to:

– assist their farmers and traditional farming communities in contributing to the

evolution, conservation, improvement, evaluation and sustainable use of

plant genetic resources through the participation of their farmers and their

traditional farming communities in germ-plasm programmes;

– encourage initiatives that promote the use of, and research into, crops which

are not widely used

• subject to national legislation, ensure that international programmes directly benefit

farmers by furthering their activities to conserve and sustainably use plant genetic

resources for food and agriculture. Parties must work with relevant international

programmes to benefit farmers

• support measures for research, training and institutional capacity-building

activities at the local level with the full participation of the communities concerned

focusing on women farmers

• facilitate the integration of traditional farmers’ knowledge and practices with

modern technologies, as appropriate

• recognise and protect the traditional rights of farmers and their communities to

keep, use, exchange, share and market their seeds and other plant reproductive

material, including their right to re-use farm-saved seed

• subject to national legislation, recognize and ensure the rights of farmers to fully

share the benefits arising from the use of plant genetic resources, on a fair and

equitable basis and as mutually agreed, including through transfer of technology,

participation in research and access to the results of research and development

from the improved use of plant genetic resources through plant breeding or other

modern methods

• ensure that collective knowledge on plant genetic resources for food and

agriculture held and developed by farmers is protected and promoted by adopting

and implementing appropriate legislation in the form of collective rights regime,

innovations, materials and practices

• establish systems at the national level, including sui generis systems, as

appropriate to ensure the fair and equitable sharing of the benefits arising out of

the utilization of plant genetic resources for food and agriculture

• promote the establishment and advise on the development of an international sui

generis system for the recognition, protection and compensation of knowledge,

innovations and practices of farmers and traditional communities

• ensure that PIC of the concerned farmers and local communities is obtained before

the collection of plant resources is undertaken
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• review, assess and modify intellectual property rights sytems, land, tenure, and

seed in order to ensure their harmony with the provisions of the Undertaking.

IPR as a patent option for biological resources

The patent system as defined in the TRIPS Agreement does not meet the aspirations

of local communities as far as wild plant varieties and agricultural resources are

concerned. However, certain components of the Patent Act can be part of biological

and agricultural IPR systems, although they cover relatively limited ground compared

with the sui generis system. This form of combination of patent and sui generis

system is compatible with Article 27.3(b) of TRIPS which allows for ‘ a combination

thereof’.

Copyright and related rights
Copyright laws traditionally protect authors for literary, musical, artistic and

photographic work. Indigenous people have expressed concern over the unauthorized

reproduction and sale of their arts, designs and medicinal practices and knowledge.

TRIPS provides for rights that are related to copyright and sometimes included in

national copyright laws. These rights are often referred to as neighbouring rights.

Neighbouring rights especially the rights of producers are relevant to indigenous

people because copyright law does not normally protect unfixed workers. TRIPS

allows performers the right to prevent the recording of their unfixed performances and

the reproduction or broadcasting of their live performances to the public.

However, although copyright and related rights can contribute to the protection of

indigenous knowledge, copyright has a limited duration and provides no protection

against failure to indicate the source of an expression of folklore in printed publications.

Protection of undisclosed information
Parties must set up systems to prevent the unlawful disclosure of information (which

needs to be protected) contrary to honest commercial practices. To warrant protection,

information must be secret (i.e. not generally known among or readily accessible to

persons within the circles that normally deal with the kind of information in question);

have commercial value because it is secret, and have been subjected to reasonable

steps to keep it secret.

Under this right, the knowledge of an individual or a community may be protected as

a trade secret as long as the information has commercial value and provides a
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competitive advantage, whether or not the community itself wishes to profit from it. If

a company obtains such information by illicit means, legal action may be used to force

the company to share its profits. In this way, a considerable amount of indigenous

knowledge could be protected in the form of trade secrets especially medicinal

knowledge and practices and innovations of commercial value.

Geographical indicators
Geographical indicators identify goods as originating in the territory of a member, or

a region or locality in that territory, where a given quality, reputation, or other

characteristic of the goods is essentially attributable to its geographical origin.

Members of TRIPS and WTO are required to permit legal action enabling traders to

prevent:

• presentation of goods (e.g., trademark) that suggests, in a manner that misleads

the public, that the goods in question originate in a geographic area other than

the true place of origin

• any use which constitutes unfair competition

Perhaps the best known type of geographical indication is the ‘Appellation of Origin’.

It was developed to fight illegal labelling or over-production of goods and is used in

France for products considered distinctive due to a combination of traditional know-

how and highly localised natural conditions. The Appellation of Origin can be used to

protect agricultural or biological products. As an IPR, an Appellation of Origin would

be used to promote products that have certain characteristics. This would be to the

benefit of the rural economy.

Patents and biotechnology innovations
Patents apply to a range of mechanical, chemical, electrical and biological products

and processes including living organisms. Like other forms of IPR, patents operate as

an arrangement between the inventor and the society. Society grants a temporary

monopoly of twenty years to the inventor, and in exchange receives more investment

than would otherwise occur, as well as the disclosure of the invention. Disclosure not

only permits competition soon after a patent lapses but also provides a store house of

technical knowledge which would otherwise not exist.

Innovation in biotechnology has raised many issues for patent law. There are four

main kinds of bio-technological invention that may be subject to patent law: these are

products, compositions, use and methods of use. Products are the tangible new

materials or entities including organisms themselves, parts of organisms, substances,
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obtained or employed in recombinant DNA technologies. Compositions are mixtures

of substances or organisms, the individual components of which may be already

known but which in combination can be shown to display a new property or exert a

new effect.

At first there were problems of microbiological inventions under patent law. Now

there are specific provisions for inventions involving micro-organisms. These were

developed out in the Budapest Treaty on International Recognition of the Deposit of

Micro-organisms for purposes of Patent Procedures (1977). This provides an

international uniform system of deposit and procedures to be followed. The Budapest

Treaty also recognises certain culture collections as International Deposit Authorities

(IDA) and single deposit in one country of IDA is acceptable by each member country,

as meeting the deposit requirements of its national laws.

The integrated approach and the need for varied systems
and levels of intellectual property rights within countries
and within SADC.

Since SADC countries have different crops and wild plant varieties, managed at

different technological levels and whose uses range from subsistence to commercial,

there is need for different forms of protection, implying a policy of ‘combination

thereof’ (Article 27.3(b) of TRIPS). Crops, wild plants, bio-technological processes

and life forms may be broken down into four categories:

Traditional crops
Crops such as cereals and tubers represent basic staple food crops. The majority of

peasant farmers re-use the grains or tubers that they harvest for the next season’s

production. Small-scale farmers freely exchange knowledge, seeds and technology.

In a developing region like SADC it is appropriate to have IPRs that allow free seed

exchange for traditional crops. A weak IPR should form the central component of a

new sui generis system. Breeders should enjoy breeders’ exemption as found in the

UPOV Act of 1978. Local farmers could also be considered breeders since their work

may result in improved land races or traditional crops.

Commercial crops
All SADC countries grow commercial crops including those that are planted by small

farmers. Protecting farmers’ rights for commercial crops, such as ornamentals, fruits,

vegetables and plantation crops is of limited concern because the biological features
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of the protected material make its re-use unattractive to farmers. For horticultural

crops, for example, the harvested product generally cannot be used as propagating

material.

A strong PVP for commercial crops would create an incentive to develop new varieties.

Breeders from industrialized countries export their best and most recent varieties

more easily to countries in which an effective PVP system has been implemented.

Medicinal plants
This category requires a special system of IPR, that combines various forms of patents

partnerships and a sui generis system based on CBD principles. Medicinal plants

could be covered by patents, copyright and trade secrets and by access and benefit-

sharing sui generis principles from the CBD. In this way, pharmaceutical skills and

traditional healers’ knowledge can be brought together.

Bio-technological products and processes
South Africa and Zimbabwe are the leading countries in biotechnology work.

Zimbabwe has taken a lead in agricultural seed production, especially maize seed.

There are cases where scientists and seed companies have improved on seed that

was developed by traditional farmers. A sui generis type of protection would be ideal.

Non-patentable genetic resources
Due to the region’s cultural background SADC countries must exclude from patents,

all life forms including animals, plants and human body parts, health care and foods

and food systems.

Section 2: Specific comments and recommendation on the
Oau Model sui generis legislation

General comments
Governments, civil society and communities in Africa need to be informed on issues

of intellectual property rights and the extent to which these affect developmental

issues. They need to be acquainted with relevant international conventions and the

obligations of parties to WTO/TRIPS, the CBD , the UPOV Acts, etc.

The OAU Model Legislation on a sui generis system for Africa is an effort to respond

to several international conventions and agreements which, although they deal with

issues affecting Africa, have not fully taken the continent’s views into account.
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Africa and other developing regions of the world have joined international

organizations which, because they are designed mainly for developed countries, tend

to undermine environmental interests of developing countries. However, Article 27.3(b)

of TRIPS gives developing countries the opportunity to design PVP legislation

consistent with their situation.

The OAU Model Legislation uses this opportunity to develop a sui generis system

that could serve as a model for African countries.

Guidelines for producing a sui generis system
The OAU Model Legislation needs to outline the requirements for a sui generis

system that TRIPS would recognize. Experts agree that TRIPS would recognize a sui

generis system that considered the following option :

• patenting plant varieties

• granting a special sui generis protection for plant varieties

• combining patenting with a sui generis system

The Model Legislation does not cover the minimum requirements of sui generis

systems for the protection of plant varieties. These should include the following:

• a sui generis system that can be enforced

• the need to protect all plant varieties

• the need for the sui generis system that complies with the basic principles of

national treatment

Members are free to provide additional IPR or rights for farmers and communities as

long as they do not conflict with other obligations in the agreement.

The other key issues to be covered are:

• Protectable subject matter: the sui generis system has to define what is protectable.

Countries must decide whether to restrict the term to cultivated varieties, or to

extend it to all varieties including wild ones.

• Protection requirements: the conditions under which sui generis protection is

being granted must be defined. The main options include the traditional protection

requirements that can be covered by patent legislation such as novelty or

inventiveness, including distinctiveness, uniformity and stability under PBR.

• Duration of Right: the duration of the right conferred must be clarified. Whilst the

UPOV Act of 1978 provides a minimum protection period of fifteen years, the TRIPS

Agreement does not specify the duration of right under a sui generis system.
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Overall objectives of the document
The document aims to ensure the conservation, evaluation and sustainable use of

biological resources in order to maintain and improve their diversity as a means of

sustaining all life support systems.

However, the document focuses only on those resources related to local communities.

It does not show how rights over local community resources can relate to national

resources that also need to be conserved and protected. The document should be

viewed within the framework of a national protection system that caters for traditional

and commercial agricultural systems, bio-technological and medicinal plants and the

non-patentable life forms.

The Integrated Approach to Intellectual Property Rights has been suggested. This

approach attempts to provide a framework for a national protection system that is

relevant to the situation in most SADC countries. SADC countries have different

crops and wild plant varieties that could not all be protected under a sui generis

system suitable for traditional crops, and in the interests of local communities only.

This is particularly important for countries whose commercial and biotechnology

developments are particularly high like Zimbabwe and South Africa.

Need to broaden PVP systems
Whilst accepting that a sui generis system would constitute the fundamental approach

for plant variety protection outside UPOV, as presented in the OAU Model Legislation,

other forms of IPR protection systems should be considered as well.

Other types of IPRs which could support the protection of traditional knowledge,

local community rights and farmers rights include:

• copyright and related rights

• protection of Undisclosed Information

• Geographical Indicators

The document does not include or make any reference to these other forms of IPR

even though they have been proven to be directly beneficial to local community

interests.

Access to biological resources and benefit-sharing
The Model Legislation is clear on the form and conditions for access. SADC countries

could follow the example of India, the Philippines and Gambia by including biodiversity

issues and rights over resources in national laws and constitutions.
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The benefit-sharing section on the Model Legislation could be broken down into

sub-sections. These would show that the core needs for establishing benefit-sharing

arrangement are:

• designation of a national competent authority in charge of managing PIC

procedures

• establishment of an international database on national measures plus procedural

information on authorities to be contacted

• definition of minimum standards of information required

• provision for monitoring and enforcement

The document should also have a section on access agreements. Its should also spell

out types of benefits, such as monetary, technology transfer and information. The

legislation should also spell out the need to establish the Peoples’ Biodiversity

Registers. These would clarify location, identity and numbers to benefit from the

resources in question.

Conclusion

The OAU Model Legislation meets most of the aspirations of local communities and

their governments and other stakeholders. However, a certain amount of background

knowledge on IPR systems is necessary for full comprehension of the document. This

information would have to include the rationale for producing a sui generis system

covering access and benefit-sharing, and the criteria for recognition and options of

sui generis systems that take all biological resources and levels of agriculture and

biotechnology into account. With these additions, the Model Legislation forms an

appropriate PVP system for African countries and is a way of reconciling the CBD

with the TRIPS Agreement.



Part III: Elements for a Sui Generis Model for Plant
Variety Protection for SADC
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Chapter Nine

Intellectual property rights and genetic resources:
guidelines for developing sui generis national
policies and legislation to promote community and
farmers� interests in southern Africa

L.T. Chitsike

Abstract

The guidelines in this report are written in the context of international, regional, national

and local concerns about:

• the conservation and sustainable use of natural resources

• access to and benefit-sharing of these resources

• the problems of bio-piracy

• the lack of policy and legislation to protect genetic resources in developing

countries

Developed countries apply the patent system of IPR (Intellectual Property Rights)

protection for industrial inventions and have devised a patent-like system for the

protection of plant varieties known as the UPOV (International Union for the Protection

of New Plant Varieties) Act 1991. Rather than allowing developing countries to decide

which system of protection would best suit their biological resources and their

development aspirations, some developed countries have tried to impose the UPOV

Act 1991 upon them.

Developing countries have resisted this attempt and are now producing their own sui

generis systems outside UPOV.

This report is written with special reference to SADC (Southern African Development

Community) countries. These countries are endowed with rich biological and genetic

resources vital to modern agriculture, medicine and industry. These resources are

being tapped by researchers, pharmaceutical companies and seed companies, who

often neither acknowledge the source of their knowledge nor share the benefits they

get from them with local communities or their national institutions. Such individuals

and companies operate on the basis of bio-piracy.
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The rules of the WTO’s Trade-Related Intellectual Property Rights (TRIPS)

Agreement in their present form do not protect indigenous knowledge and

technologies on plant genetic resources. This will not happen until concerned states

produce effective sui generis systems which are legally enforceable outside the

current patent intellectual property rights system and comply with TRIPS. The

minimum requirements to be met under TRIPS are defined and do not create problems

for developing countries.

With the support of international institutions such as the Convention on Biological

Diversity (CBD) and the FAO’s International Understanding on Plant Genetic

Resources (IUPGRFA), SADC countries can put in place sui generis policies and

legislative frameworks at both national and regional levels. This legislation can support

the conservation and sustainable use of natural resources, control bio-piracy, and

provide for prior informed consent and benefit-sharing.

Several African countries are formulating new IPR systems based on sui generis

systems outside UPOV. Difficulties have however been encountered, due to limited

capacities in the field. The guidelines provided in this report constitute an analysis of

the OAU Model Legislation for the Protection of the Rights of Local Communities,

Farmers and Breeders and for the Regulation of Access to Biological Resources.

They are designed to facilitate the production of sui generis policy and legislation in

the SADC and other African regions. These guidelines also incorporate initiatives

being taken in other areas of the Developing World such as the Andean-Pact countries,

India and the Philippines. States are expected to select aspects of the guidelines that

meet their own ecological, institutional, economic, historical, social and cultural

backgrounds and needs.

Executive summary

International context of the rights issues
i. The objective of these guidelines on policy and legislation on community, farmers’

and breeders’ rights is to assist SADC countries to produce national IPR policy

and legislation based on sui generis systems, in compliance with the TRIPS

Agreement, the CBD and related instruments.

ii. Within these guidelines, the issue of rights is placed in an international context

related to the right to development and proprietorship of biological resources.

iii. The guidelines show that the TRIPS criteria in their current form do not recognize

community or farmers’ rights because they are not trade-related.
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iv. TRIPS, however, makes a provision under its Article 27 (3) (b) that community or

farmers’ rights may be recognized as a sui generis system, that is a special

protection system that meets the aspirations of communities and small farmers.

v. While biological resources under the proprietorship of local communities remain

unprotected under TRIPS, multinational pharmaceutical companies and their

research scientists continue to exploit biological resources in the region. Such

companies operate for commercial gain on a non-benefit-sharing basis. They fail

to acknowledge or reward for the part by the knowledge, practice and innovations

of local communities, and they engage in unauthorized patenting. These forms of

exploitation constitute bio-piracy.

Current status of farmers� and community resource rights in SADC
countries
Countries in the region have varying degrees of legislative protection for rights over

biological resources. Some, like Botswana, Malawi and Zambia, do not have even basic

plant breeders’ rights legislation, while others, like South Africa and Zimbabwe, do.

No SADC country has adequate legislation to protect biological resources under a

sui generis system to include community and farmers’ rights. A number are at different

stages of producing policy and legislation.

All members in the region are signatories to the CBD and the TRIPS Agreement.

Developing countries are required to have complied with their obligations under

TRIPS by January 2000, while the least developed countries have until January 2006

to comply. Compliance means either producing a national sui generis system or

accepting the current patent system of recognition.

The way forward
The OAU Model Legislation was developed to assist African countries to develop

their own policy and legislation. The OAU document does not suggest a way forward

although the SADC Council of Ministers is aware of the model. The Nyanga Workshop

Guidelines suggest that:

i. The general policy approach of SADC IPR should be ‘a combination thereof’ as

permitted under TRIPS, i.e. predominantly a sui generis system with a patent

pattern where appropriate.

ii. There should be no acceptance of the UPOV Act of 1991 by SADC states. Those

countries that have signed or acceded to this Act should be encouraged to

review their positions.
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iii. The SADC Biodiversity Focal Point in Malawi should co-ordinate IPR activities

in the SADC region.

All countries should start working on national policy and legislation to protect their

biological and genetic resources without delay. These may be based on the OAU

Model Legislation read together with the Nyanga Workshop Guidelines.

International context of community, farmers� and
breeders� rights

Right to development
The context of the development of policy and legislation on sui generis systems for

SADC countries originated and obtained international legitimacy from the Declaration

of the Right to Development adopted by the General Assembly of the United Nations

on December 14 1986.

This Declaration extends human rights to embrace:

• the right of people to self-determination, meaning the right to develop their political

status and pursue economic, social and cultural development

• their right to full and complete sovereignty over all their wealth and natural

resources

The fundamental right to development implies that states must be free to evolve and

pursue policies unconstrained by political and economic pressure from outside.

Nations have a responsibility to create the conditions that will allow other states to be

able to exercise their right to development.

This right is acknowledged in several international conventions and declarations

such as Agenda 21, the CBD, the ILO Convention No. 169, and the IUPGRFA. However,

the TRIPS Agreement undermines the rights of developing countries to follow policies

consistent with their stage of development. Instead of creating favourable conditions

for development, WTO lays down rules and norms that negatively impact on

developing countries.

The Convention on Biological Diversity (CBD)
The convention most supportive of the rights of local communities to the proprietorship

and use of local resources is the CBD. It gives this support through articles such as:

• Article 8 (j) calls on state parties to respect, preserve and maintain indigenous

knowledge and the innovations and practices of indigenous and local
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communities, and to work towards the conservation and sustainable use of

biological diversity.

• Article 15 affirms that each party has authority to control access to its genetic

resources. Such access must be subject to national legislation. Moreover, access

must be based on Prior Informed Consent (PIC), Mutually Agreed Terms (MATs)

and equitable benefit-sharing.

The International Undertaking on Plant Genetic Resources for
Food and Agriculture (IUPGRFA)
The IUPGRFA supports the rights of farmers and reinforces the rights of communities

spelt out in CBD. It supports farmers’ rights by recognizing the very real contribution

they make towards the conservation and development of plant genetic resources,

which constitutes the basis of food and agricultural production throughout the

world.

The IUPGRFA resolved that each member country should adopt administrative and

legislative measures to assist farmers to improve, own and use their traditional crops.

Countries are told to develop a sui generis system that recognizes, protects and

compensates for the knowledge and innovations employed by local farmers and

communities.

Trade-Related Intellectual Property Rights (TRIPS)
Although the WTO has rules and regulations that may have deterred SADC countries

from joining, they found themselves in circumstances that gave them no choice but to

join. In joining, they are forced to comply with WTO obligations. The WTO has

judicial powers to punish non-complying members with trade sanctions.

The TRIPS Agreement signed by all SADC countries obliges all members to adopt a

system of IPR protection based on the patent system. SADC countries classified as

developing such as Botswana and Zimbabwe should have complied by January 2000.

Least developing countries such as Mozambique and Zambia should comply by

January 2006.

However, Article 27 (3) (b) allows biological and agricultural genetic resources to be

recognized under an ‘effective sui generis system or a combination thereof ’. Many

developing countries, including those in the SADC region, view this Article as a way

for them to be able to recognize the rights of communities, farmers and small scale or

indigenous breeders, and to resolve the conflict between the CBD and TRIPS.
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The International Union for the Protection of New Plant Varieties
(UPOV) and sui generis systems
Sui generis is Latin for ‘of its own kind’. In this context, a sui generis system means

a IPR designed specifically for the protection of biological resources and material.

The term is also used for many new or area-specified types of IPR such as farmers’

rights or community rights.

Some people in developed countries have interpreted sui generis systems to mean

UPOV. SADC countries have reservations about joining the UPOV Convention because

it does not recognize farmers’ or community rights. This is particularly the case with

the UPOV Act of 1991, which is the only one still open to new membership.

However, TRIPS makes no reference to UPOV. This means that SADC and other

developing countries are free to develop sui generis systems that cater for the rights

of their communities and farmers. Countries are bound only to meet the minimum

regulations set out in the TRIPS Agreement and ensure that minimum requirements

for a sui generis system, such as regulations for protectable subject matter, scope,

duration, legal enforcement and procedures against infringements, are in place.

Developing countries thus need to formulate IPR systems that meet their development

aspirations. These considerations led to the formulation of the OAU Model Legislation

to be analysed in this document.

Southern African context and status of conventions and
agreements

Introduction
Before examining attempts made so far to produce new IPR systems outside the

traditional TRIPS patents system, it is important to understand the status of SADC

IPR institutions (e.g., patent offices) and IPR regulations.

Patents
All countries in the SADC region have patent legislation of their own. Namibia and

Swaziland have used South African laws. However these were designed for industrial

inventions and need to be adjusted to accommodate biological protection requirements.

Plant Breeders� Rights (PBR)
South Africa and Zimbabwe are the only two countries in the SADC region with PBR

legislation. Zimbabwe has legislation that makes no reference to community or farmers’
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rights. South Africa’s legislation is still based on the 1978 and 1991 UPOV Acts. Other

countries in the region appear to have realized the need for such legislation only

recently when the IMF (International Monetary Fund) imposed structural adjustment

on their economies.

PBR legislation generally favours large commercial companies, but it does have

development clauses that can impact positively on small farmers. For example, South

Africa and Zimbabwe have received more agricultural investment than other countries

and this is partly due to their PBR legislation.

Access and transfer of biotechnology legislation
No SADC country has yet produced a complete set of policies and legislation in

compliance with the CBD and TRIPS on sui generis systems, although drafts have

been prepared and are at various levels of refinement in Zimbabwe and South Africa.

The absence of policy and legislation in this area leaves the region open to bio-piracy.

The African Regional Industrial Property Organization (ARIPO)
Countries wishing to ensure that a thorough screening of patents takes place become

members of ARIPO. This is an inter-governmental organization constituted in 1976

under the Harare Protocol on Patents and Industrial Designs of 1982. All countries in

southern Africa are members of ARIPO with the exception of South Africa. The Harare

Protocol allows ARIPO to grant patents in all contracting states, following a substantive

examination by the organization’s technical advisers and subject to their compliance

with national patent laws. However, ARIPO’s work is still focussed on industrial

property rights.

TRIPS

All SADC countries are signatories to the TRIPS Agreement. Developing countries –

Botswana, Namibia, Swaziland, South Africa and Zimbabwe – were expected to have

complied with the agreement by January 2000, and the rest by January 2006. Most

countries in the region wish to comply with TRIPS under the sui generis system,

which is considered an attractive alternative to the hard patent system. The sui generis

system in the form of the UPOV Act 1991 is considered unacceptable.

CBD

All SADC countries are signatories to the CBD. SADC is keen to use the CBD as the

basis for developing sui generis systems especially with respect to access, benefit-
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sharing, prior informed consent, access and transfer of technology, and the recognition

of indigenous knowledge and practices.

Uneven regional experiences and undeveloped national
instruments
The above summary illustrates that countries in the region are at different levels of

awareness and implementation of the international instruments. Stakeholders must be

made more aware of these instruments, as clear national policies and legislation are

developed that will protect the rights of ordinary people over their own resource

development.

OAU model legislation on rights for communities, farmers
and breeders and access to biological resources

Establishment of task force
A workshop was held for east and southern African countries in Lusaka in January

1999 entitled ‘Understanding the Convention on Biological Diversity (CBD) and its

Related Instruments’. Following this workshop, a resolution was passed that a task

force be constituted to draft a model sui generis system for Africa. The result was the

African Model Legislation for the Protection of the Rights of Local Communities,

Farmers and Breeders and for the Regulation of Access to Biological Resources. The

Model is based on Articles 8 (j) and 15 (1) and (2) of the CBD, and related instruments

such as Article 12 of the IUPGRFA. A copy of the text OAU Model Legislation is in

the appendix to the document.

General issues
Declarations

The Model Legislation begins with a set of declarations, acknowledgements and

principles on which the African sui generis system should be based. These may be

briefly stated as follows:

• The State and its people exercise sovereign and inalienable rights over their

biological resources.

• The rights of local communities over their biological resources, knowledge and

technologies, which have evolved over generations, are collective a priori rights

that take precedence over private ownership rights.

• The State should provide adequate mechanisms for guaranteeing equitable and

effective participation of its citizens in making decisions affecting biological and

intellectual resources.
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• There should be no patenting of life forms.

Objectives

The objectives of this legislation are to:

• recognize and protect the inalienable rights of local communities, including farming

communities, over their biological resources

• recognize and protect the rights of breeders

• provide an appropriate system of access to biological resources and community

knowledge

• promote appropriate mechanisms for a fair and equitable sharing of benefits from

biological resources

Definitions

The Model Legislation contains several key concepts. These are defined as follows:

• Access is the acquisition of biological resources, their derivatives, community

knowledge, innovations, technologies or practices, as authorised by a National

Competent Authority.

• Benefit-sharing is the sharing of whatever accrues from the utilization of biological

resources, community knowledge, technologies, innovations or practices.

• Community knowledge is accumulated knowledge that is of socio-economic value.

It has often been developed over many years in indigenous and local communities.

• National Competent Authority (NCA) is the entity authorized by the State to

supervise the implementation of one or more of the components of the present law.

• Prior Informed Consent (PIC) refers to the agreement by a country and/or a

community to allow collectors of biological resources to gather designated

material in specific locations. That consent is valid only if the country/community

has accurate information about the collector and the intended uses for the collected

material.

Scope

The Model Legislation covers biological resources in in situ and ex situ conditions,

the derivatives of the biological resources, community knowledge and technologies

and plant breeders.

Access to biological resources
The Model Legislation states that:

• Access to the biological resources, knowledge or technologies of local communities

in any part of the country shall be subject to an application for the necessary PIC

and written permit.
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• All applications for the necessary consent and written permit to access any

biological resources, community knowledge or technology, shall be directed to

the NCA.

In making application for access the following information shall be provided by the

applicant:

• the identity of the applicant and the documents that testify legal capacity to enter

into a contract

• the resources to which access is sought including the sites from which it will be

collected, its present and potential uses, its sustainability and the risks which

may arise from access

• the purpose for which access to the resource is requested including the type and

extent of research, teaching or commercial use expected to be derived from it

• description of the manner and extent of local and national collaboration in the

research and development of the biological resource concerned

• the primary destination of the resource and its probable subsequent destination(s)

• the proposed mechanisms and arrangements for benefit-sharing

Content of agreement

The Model Legislation provides that agreements shall contain the following

commitments undertaken or to be undertaken by the collector, who must:

• guarantee to deposit duplicates of each specimen taken

• not apply for any form of IPR over biological resources or community innovations

without the PIC of the original providers

• provide for benefit-sharing

• base access on a commitment to regenerate and conserve biological resources

and maintain indigenous knowledge

• abide by state laws on sanitary control, bio-safety and the protection of the

environment, as well as by the cultural practices, traditional values and customs

of local communities

• conduct research in a country in a manner that will, as far as possible, facilitate

local participation

Patents over life and biological processes

Controls in this area are very strict in the Model Legislation. The key clauses are that:

• patents over life forms and biological processes are not recognized and cannot be

applied

• the collector shall not apply for patents over life forms and biological processes
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Conditions pertaining to academic research institutions

The Model Legislation attempts to distinguish academic from commercial research

using the following conditions:

• the NCA shall subject all applications for access to PIC

• the NCA shall determine the appropriate conditions under a written agreement

with government, research institutions and local communities

• applications for access shall clearly state the objective of the research and its

relation to industry

Control and enforcement

The Model Legislation includes measures stating that the NCA may unilaterally

withdraw consent and repossess the written permit when there is evidence that the

collector has violated any of the provisions of the legislation or has failed to comply

with agreed terms.

Specific issues
Community Rights

The Model Legislation makes some specific references to community and farmers’

rights. The Model states that the State recognizes the rights of communities including

their rights to:

• benefit collectively from the use of their biological resources and the innovations,

practices, knowledge and technologies that they have acquired over generations

• refuse access to their biological resources, innovations and knowledge, where

such access will be detrimental to the integrity of their natural or cultural heritage

Farmers� Rights (FR)
Recognition of the concept of Farmers’ Rights

Farmers’ Rights are recognized as stemming from the major contributions that local

farming communities, especially women, have made in the conservation, development

and sustainable use of plant and animal genetic resources. Farmers’ rights must,

therefore, be recognized and protected.

The law on farmers’ varieties

The Model Legislation states that a variety with specific attributes, identified by a

community, shall be granted an IPR through a ‘variety certificate’. The variety will not

have to meet the criteria of distinction, uniformity and stability. This certificate gives

the community exclusive rights to multiply, cultivate, use or sell the variety or to

license its use without prejudice to farmers’ rights.
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Farmers are given the freedom to use a breeder’s new variety and to develop their own

varieties from it. They may also exchange the seed with other farmers but they may

not sell seed material from a breeder’s protected variety on a commercial scale.

Plant Breeders� Rights (PBR)
The Model Legislation makes extensive coverage of plant breeders’ rights under the

following headings:

Recognition of Plant Breeders’ Rights (PBR)

The Model says that PBRs stem from the efforts and investments made by persons or

institutions for the development of new varieties of plants, and that this forms the

basis for providing recognition and economic reward.

Characteristics of new varieties

The Model states that a variety will be considered new if it is distinct, stable and

homogenous.

Rights of plant breeders

With respect to new varieties, plant breeders have the right to:

• sell and license others to sell plants or propagating material of that variety

• produce and license others to produce or propagate material of that variety for

sale

Exemptions to the rights of breeders

Notwithstanding the existence of PBRs, any person or farming community may:

• use the protected variety in further breeding, research or teaching

• propagate, grow and use plants of that variety for purposes other than commerce

Duration of rights

A PBR shall exist for twenty years in the case of annual crops and 25 years in the case

of trees, vines and other perennials commencing on the day on which the application

for PBRs was accepted.

Institutional arrangements
The National Competent Authority (NCA)

The Model Legislation makes provision for an NCA through government structures.

Its duties are to create and operate a regulatory mechanism that will ensure:

• effective protection of community intellectual rights and farmers’ rights

• regulation of access to biological resources
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The NCA shall also consult and ensure the participation of local communities, including

farming communities, in the identification of their rights.

The National Inter-Sectoral Co-ordination Body (NISCB)

The NISCB is defined as a composite body of persons selected on the basis of their

qualifications, expertise or specialization, and in the interests of the public. It will

ensure that:

• minimum conditions for agreements with collectors are strictly observed;

• community rights are protected, with due regard to gender equity; and make

• recommendation of policies and laws on the sustainable use of biological resources,

including new IPR laws.

Appointment of Technical Advisory Body (TAB)

Its functions are to:

• prepare lists of taxa threatened by deterioration and/or extinction and of places

threatened by loss of biodiversity

• monitor and evaluate, at regular intervals, the implementation of this legislation

National Information System (NIS)

The Model Legislation provides for a NIS. Local communities may also establish

databases on their biological resources together with their components and derivatives.

Enabling provisions

These will allow the State to establish appropriate agencies with power to ensure

compliance with the provision of this law. Sanctions and penalties may include:

• written warnings

• fines

• automatic cancellation of the permission for access

• confiscation of collected biological specimens and equipment

• permanent ban from access to biological resources and community knowledge

Decisions on the approval, disapproval or cancellation of agreements regarding access

to biological resources or community knowledge may be appealed through the

appropriate administrative channels. Recourse to the courts shall be allowed after

exhaustion of all administrative remedies.

Nyanga guidelines

The Nyanga Workshop was held to review the Model Legislation and provide a more

comprehensive set of guidelines on the rationale for developing sui generis systems,
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policy and legislation. It also examined the pre-conditions for developing IPR systems

which are compliant with TRIPS.

Pre-conditions for developing a sui generis system under TRIPS
One significant omission in the Model Legislation is the absence of guidelines on the

requirements for a sui generis system that is recognizable under TRIPS. Though not

clearly formulated, legal experts agree that TRIPS sets out certain minimum requirements.

These include:

• A sui generis system has to be a legally enforceable right that will exclude others

from defined commercial acts or acquiring remuneration for certain uses of genetic

material.

• Since TRIPS does not identify any particular species, member states may have to

provide for the protection of all varieties of a plant or crop in their own country.

• A sui generis system should comply with the basic principles of national treatment

(although this may fall under exceptions of the Agreement).

• In order to be effective, a sui generis system requires an enforcement procedure

so as to permit action against any act of infringement.

Elements of a sui generis system that comply with TRIPS

These should include:

• Protectable subject matter: sui generis systems must define what is protectable.

• Protection requirements: these must be defined under IPR laws, namely, a patent

or sui generis system outside UPOV Acts.

• Scope of protection: the systems must define the rights conferred on the persons

whose plant variety fulfils all protection requirements.

• Duration: the systems must clarify the duration of the right conferred. UPOV

provides a minimum of fifteen years but TRIPS does not.

Possible role of patents
The Model Legislation does not state clearly whether African countries should discard

all IPR patent types. Participants at the Nyanga Workshop determined that while most

components of IPRs that meet the aspirations of local communities fall under sui

generis systems, there is still room for some elements of patent IPR, such as the

following:

Patents

These can safeguard knowledge legally and are available in most SADC countries.

They are applicable to biotechnology inventions and can also assist traditional
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herbalist associations and individual practitioners, although they are expensive. Petty

patents could be considered as cheaper alternatives.

Copyright and neighbouring rights

Traditional people have expressed concern about unauthorized reproduction of their

knowledge and practice. TRIPS provides for neighbouring rights, which are related to

copyright laws. These would protect traditional works, whether or not they are written

and recorded.

Trade secrets

TRIPS has provisions to prevent information from being disclosed to, acquired or

used by others without the consent of the owner thereof, or in a manner contrary to

honest commercial practice. To be protected, information must be secret and have

commercial value because it is secret, legally so. Under this right, community or

individual knowledge may be protected as a trade secret. This would be particularly

appropriate for traditional healers.

The need for differential IPR to protect different biological and
agricultural resources
Since SADC countries have different crops and wild plant varieties managed at different

technological levels and with different uses, there is a clear need for different forms of

protection. Some combined form of IPR protection is necessary to ensure that all

crops and plants are covered (Article 27 (3) (b)). In exploring the options for IPR

protection for SADC countries, it is useful to categorize crops, wild plants, bio-

technological products and life forms into four categories. These are:

Traditional crops

Crops such as cereals and tubers represent traditional staples. The majority of peasant

farmers re-use the grains or tubers that they harvest for the next seasons’ production.

Small-scale farmers freely exchange their knowledge, seeds and technology. The sui

generis system set out in the Model Legislation is appropriate for this sector.

Commercial crops

All SADC countries grow commercial crops, including ornamentals, fruits, vegetables

and plantation crops. Some of these crops are planted by small-scale farmers.

Protecting farmers’ rights for commercial crops is of limited concern because the

biological features of the protected material makes its re-use unattractive. The

application of a patent to horticultural crops would not undermine the interests of

farmers, because the harvested product generally cannot be used as propagating

material.
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Medicinal plants

This category requires a special system of IPR, combining various forms of the patent

system and a sui generis system based on CBD principles. Such a combination is

necessary when a traditional practitioner works with a pharmaceutical company.

Bio-technological resources and products

Similar policies to those governing collaboration between traditional healers and

scientists when dealing with medicinal plants should be applied.

Access and Benefit-Sharing (ABS)
Access and resource conservation in the national constitution

SADC countries should follow the example of India, the Philippines and Namibia, and

incorporate access and natural resource conservation into their national constitutions.

Article 15 (1) of the CBD recognizes the sovereign rights of states over their natural

resources.

Elements for receiving parties

The Model Legislation sets up elements for the Providing Parties but is silent on

Receiving Parties. While Receiving Parties do not have specific obligations under

Article 15 of the CBD, the Article states that providing access shall be on mutually

agreed terms and be subject to ‘prior informed consent’. This wording indicates that

these requirements are not limited to Providing Parties. Measures by Receiving Parties

to ensure PIC would also be a useful way of implementing Articles 15 (7) and 16 (3).

The following measures by Receiving Parties would ensure implementation:

• a requirement that imported genetic resources have export permits evidencing

PIC from the Providing Parties

• a requirement that importers, within national jurisdiction, maintain records of

imported genetic resources which give details of origin, date of receipt and other

information

• designation of a government authority to administer the regulation of imports of

genetic resources from other countries

Administrative and judicial penalties

Legislation must also demand that both Providing and Receiving Parties provide for

administrative and judicial penalties. The penalty system should be related to a

programme of monitoring and enforcement. All elements of PIC should contain clauses

that allow for an assessment for their practical effect and promote observance. The

PIC procedures and access agreements should allow for the following situations to be

covered:
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• export of genetic resources without any PIC

• export of genetic resources not obtained in compliance with PIC

• forgery of export certificates confirming the correct acquisition of genetic material.

Possible elements on guidelines for Mutually Agreed Terms (MATS)

Although the Model Legislation provides detailed requirements for PIC, aspects of

MATS are essential to provide implementers with the necessary clarity and

understanding of sui generis systems. Guidelines on MATS would assist in the

provision of equitable benefit-sharing and help to ensure that PIC is indeed ‘informed

consent’. Experts suggest that access seekers should include more of the following

elements in Access and Benefit-Sharing (ABS) arrangements:

• provision of monetary benefits through fees for shipment of samples

• reporting on research involving genetic resources and potential royalties on future

products

• provision of technology transfer, training, and agreements on joint research

projects

• agreement to cite or acknowledge sources of genetic resources

• provision of benefits to local communities

• contribution to research findings, including products and inventions

The role of government in ABS arrangements

Government has the potential to play a strategic role in ABS. It may develop and

enforce standards of agreements. In the case of Parties providing access, it may

designate an agency to serve as the gatekeeper to determine PIC. It may provide seed

grants to ensure new ventures. It could also provide technical or legal assistance to

potential parties.

Community rights
The Model Legislation addresses several critical issues with regard to community

rights but it is not comprehensive. The omissions are addressed below, and need to

be added to the sections on community rights.

Traditional Resources Rights (TRR)

These are community rights introduced to encompass many different rights relating

to the traditional or customary use of resources by indigenous people and local

farming communities. The term reflects an attempt to build upon the concept of IPR

protection resulting from the recognition that traditional resources may be both tangible

and intangible. Traditional Resources Rights (TRR) primarily aim at the protection of

these resources by indigenous people and local communities. Some of the rights still
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need to be developed into binding regulations, but the need to strengthen them is

widely recognized.

TRRs are associated with specific rights related to natural resources, such as:

• the right to self-determination

• the right to land

• the right to indigenous knowledge, and

• the right to participate in decision-making

For the above reasons, the State must recognize the use of customary law, norms and

practices in the management of biological resources. Communities must also participate

in the formulation of policies and legislation that affects biological resources for

which they are responsible.

Community Biodiversity Registers

The Model Legislation fails to address the issue of legal definition of a community

through scientific components of a given community area. In brief, there is need to

identify communities through documentation of their ecological, demographic, micro-

territorial boundaries, cultural resources and social systems.

SADC countries should learn, for example, from India’s experience in documentation

of biological, social, economic and cultural information, all of which are critical to the

establishment of community rights and organized systems of access and benefit-

sharing.

Documentation in India is conducted through biodiversity registers. These contain

plans and detail natural resources management at the local level. They give a detailed

picture of the ways in which human communities relate to their environment and

natural resources. The registers provide a profile of the village, its population, civic

amenities and infrastructure, how the inhabitants make their living, major ecosystems

and natural resources; types of animals and plants found in the habitat, their uses,

ecological history, agricultural seasons, species that should be regulated and those

that need protection. The ultimate goal of these registers is to record, recognize and

reward grassroots knowledge.

Government policy is essential in ensuring that the registers are well protected, and

that the information is systematically and effectively used to the benefit of people.

SADC countries can institute policy and legislative measures to develop such registers

to their advantage.
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Farmers� Rights
The Model Legislation contains most components required for a sui generis system

that will meet the aspirations of small farmers with few exceptions as noted below:

• failure to recognize the need for ‘combination thereof’

• failure to realize the need for patents or even some elements of the UPOV Acts

that relate to certain commercial crops grown by small farmers

Different protection systems for heterogeneous and local varieties

The Model Legislation makes no reference to this aspect of sui generis system.

Presently, UPOV excludes protection from land races or traditional crops.

SADC countries should follow the example of Switzerland, which has recently set up

a second register for highly heterogeneous groupings of cereals (land races).

It may be noted that some open-pollinated varieties of cereal (e.g., of rye) have been

protected in Europe for decades, although they are no less heterogeneous than those

found in SADC countries. The varieties were neither uniform nor stable but could be

identified and were distinctive.

A special unit within the competent authority can practically judge whether a certain

land race shall be considered sufficiently defined to be eligible for protection. However,

property rights over heterogeneous varieties should not hold the same rights as

those held under UPOV Acts. Within the sui generis system, there is need to have

two separate certification registers that confer different rights to different levels of

uniformity and stability.

Plant Breeders� Rights
The most comprehensive part in the Model Legislation is the section on Plant Breeders’

Rights. All that remains is the clear separation of policy from its legislative components

and regulations in the main body of the Act.

Developing national sui generis legislation: issues and options
The Nyanga Workshop went further than the OAU Model in providing guidelines for

legislative frameworks for SADC countries as follows:

Legislative establishment process – options

The approach that SADC countries may take to establish a legal regime for their

genetic resources under a sui generis system should reflect their own unique legal,

institutional, economic and cultural conditions. Guidelines for doing so are as follows:
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Experimental approach

While comprehensive legislation with the approval of a country’s parliamentary body

is desirable in the long run, it may be that experimentation with less comprehensive

but more flexible alternatives is more sensible initially. This is the course that the

Philippines took, when they issued a Presidential Executive Order in 1995 regulating

biodiversity prospecting and access to genetic resources. The Philippines wished to

establish a regulatory framework as quickly as possible, given the slow pace of

congressional legislation, at a time when bio-piracy was rapidly growing and they

needed swift measures to control it.

Sectoral law amendment

Another alternative is the amendment of existing sectoral laws on, for example, wildlife

and national parks, forestry and fisheries. These could include provisions regarding

access to genetic resources and benefit-sharing. This is the model Nigeria has adopted

by working primarily through their law on national parks. One advantage of reforming

existing natural resources laws to PIC, benefit-sharing and other provisions is that

the country can employ existing administrative measures, policies and institutional

structures.

Gradualist approach

Another possibility is to adopt a gradualist approach through general laws or policies

in the expectation that they will be followed by more detailed legislation. The advantage

of this method is that such legislation can generally be devised fairly quickly. It also

allows countries to prepare themselves adequately before engaging in the formulation

of a more elaborate national legislation.

Contractual agreements

A final option, and the most widely used approach, is to deal with access and benefits

related to genetic resources through individual contracts between providers and

collectors under the umbrella of ad hoc state supervision and monitoring. While

contracts of this nature are expected to develop under most access legislation schemes,

a number of countries are moving directly to the negotiation of contracts, which

reflect the provisions of CBD, even before national legislation is in place.

Guidelines for developing national sui generis legislation
The following were identified as important guidelines:

Broad participation

Establishing legislation for a national sui generis system requires the broad

participation, involvement and inputs from all relevant sectors of government and
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civil society and must be supported by institutional processes and capacities sufficient

to implement it.

A sound participatory process will encompass:

• identifying and building a consensus regarding national objectives and priorities

• identifying and mobilizing expertise

• the formation of working groups or committees to address aspects of access and

benefit-sharing

• conducting an inventory of existing institutional, policy and legal measures which

currently govern access to genetic resources and benefit-sharing.

• public discussions and consultations with experts over potential or draft legislation

Integrated approach

In formulating legislation regarding sui generis systems and other forms of IPR, it is

important that SADC countries adopt an integrated approach and do not treat the

issue in isolation. Legislation should be placed within a broader set of policies and

activities aimed at implementing the CBD as a whole. The manner in which genetic

resources are regulated should be built into a national planning process – as required

by Article 6 of the CBD.

Need for capacity-building

Since the regulation of access to genetic resources is a new area of law, few countries

possess the institutions and human resources necessary to implement laws in this

area. Building this capacity is a long-term process. However, it is crucial that it is done

systematically.

Structure and content of sui generis legislation
There are some basic elements that nations establishing sui generis legislation have

to consider regardless of the approach they take in enacting it.

These elements include:

• a statement of principles and objectives

• a definition of terms or concepts

• provisions elaborating the law’s scope for application

• provisions establishing PIC requirements or elements

• procedures for state monitoring and enforcement of the legislation

• provisions for sharing of benefits

• provisions on the participation of interest groups, e.g., local communities
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Institutional arrangements
National legislation will be ineffective if it does not have clear provisions for the

institutional arrangements and if there is not the necessary will to enforce it. Key

elements of institutional arrangements are:

• the procedures by which applications for access are handled

• the determination of government and committees to implement PIC and to monitor

implementation of the agreement as a whole

• governments will need to appoint or create an institutional focal point for co-

ordination

The way forward

During the plenary session of the Nyanga Workshop it was agreed that all SADC

countries:

• should be encouraged to adopt a combination of IPR regimes with the sui generis

system playing the dominant role

• are requested not to sign or accede to the UPOV Act, 1991. And that those

nations which have signed and or acceded to UPOV, 1991 be encouraged to

review their positions, since the Act is incompatible with the Model Legislation

and the regional position

• are encouraged to review the Model Legislation to ensure that it effectively and

comprehensively captures all the propositions contributing to the protection of

community resources rights

It was also agreed that:

• responsible SADC sectors such as FSTCU (Forestry Sectors Technical Co-

ordination Unit) Lilongwe, FANR-DU (Food, Agriculture and Natural Resource

Development Unit) Harare, ELMS (Environment and Land Management Sector)

Maseru and PGRC (Plant Genetic Resources Centre) Lusaka should seriously

consider developing an appropriate regional instrument to guide regional and

national action in conservation and utilization of biological diversity

• the SADC Biodiversity Focal Point in Lilongwe, Malawi should co-ordinate IPR

activities

Finally SADC countries are encouraged to formulate IPR policies and legislation

based on the Nyanga Workshop’s recommendations and the African Model Legislation

as revised.
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Summary of issues and recommendations from the
sub-regional workshop on the implications of CBD,
TRIPS, IUPGRFA and the GPA

T. A. Mushita

Background

The Nyanga meeting was held after a series of national meetings on the objectives

and implications of international instruments such as the Convention on Biological

Diversity (CBD), the Trade-Related Aspects of Intellectual Property Rights (TRIPS)

Agreement, the International Undertaking on Plant Genetic Resources for Food and

Agriculture (IUPGRFA), the Global Plan of Action for the Conservation and Sustainable

Use of Plant Genetic Resources for Food and Agriculture (GPA) and the Bio-safety

Protocol. The national workshops focussed on the stage of implementation of these

instruments in terms of policy harmonization, formulation of relevant institutional

frameworks and stakeholder participation.

These debates have been necessitated by the uncertainty surrounding the potential

value of genetic resources and the emergence of new bio-technologies. Heated debates

now rage in multilateral and bilateral forums over issues of ownership of, and access

to, genetic resources. There is a growing realization in many developing countries

that genetic resources are assets, which, if managed properly, could contribute

significantly to local and national economies. Representatives of many governments

and non-governmental organizations argue that under current systems of ownership

and access, neither the countries where genetic resources are found, nor the

individuals who are their custodians, receive any benefits from their use.

There are several differing views on issues of access to, and ownership, use and

marketing of natural resources. Some argue that only a combination of technology

transfer and new ownership regimes over genetic resources can effect a new biological

order, in which the countries with the resources receive an equitable share of the

benefits. Others argue that the strengthening of intellectual property rights regimes

and the enhanced use of new bio-technologies will result in innovation and increased

agricultural production.
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These debates have resulted in the drawing up of a number of treaties, agreements

and protocols, including the CBD, GPA, IUPGRFA and TRIPS. These instruments

have significant impact on local communities. However communities have often little

say in the negotiations leading up to the treaties, which are normally held at international

level. It is in this light that the sub-regional workshop was organized to develop

common positions on the issues raised above.

Workshop objectives

The overall objective of the workshop was to bring together participants from SADC

member states to review the implications of various international instruments in the

field of environment, trade and agriculture. The specific objectives were to:

• create and facilitate an institutional framework for networking, lobbying and

dialogue on biodiversity and modern biotechnology issues

• raise awareness and review implications of international trade and biodiversity

related conventions and strategies

• identify common areas of concern to the region in the context of the potential

impact of these international conventions on the economies of the region

• assess and identify common strategies for the region designed to comply with

the provisions of these instruments

• deliberate on the subject of Intellectual Property Rights (IPR) protection, farmers’

rights, benefit-sharing mechanisms and frameworks, access to biodiversity and

indigenous knowledge systems

• create awareness among policy-makers, NGOs and CBOs, and formulate alternative

legislative frameworks such as sui generis systems, which are compatible with

both the CBD and TRIPS and the OAU Model Legislation for the Protection of

the Rights of Local Communities, Farmers and Breeders and for the Regulation of

Access to Biological Resources

• stimulate discussions and suggest mechanisms within which institutions and

individuals can positively contribute towards biodiversity conservation,

sustainable use and benefit-sharing in the region

Summary of recommendations

The workshop produced a number of recommendations which should form the basis

for a sub-regional programme.
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Emerging legal and institutional issues
Participants discussed:

• the legal and institutional issues that emerge in responding to regional

commitments to the CBD, GPA, IUPGRFA and TRIPS

• the opportunities for the region

• the institutional arrangements required to adequately deal with the commitments

• mechanisms for harmonization of the instruments at national and regional levels

Rights legislation � access and benefit-sharing
These focused on the following:

• farmers’ rights

• indigenous knowledge

• intellectual property rights

• access to genetic resources and benefit-sharing

• sustainable use of biodiversity

Capacity building, resource mobilization and networking
One of the major problems identified during the workshop was the lack of capacity to

implement the provisions of the instruments under discussion. Related to this problem

is a lack of resources and the need to network amongst relevant organizations. It was

on this basis that the following recommendations were made:

• There is an urgent need to establish at the national level an understanding of the

capacity that is available to implement these instruments. This capacity relates to

such issues as human resources, existence of facilitative policy, legislative

framework and monitoring systems.

• Training needs must be identified to address gaps. Action should be taken to

address problems identified that hinder implementation of the instruments. This

training could be undertaken by relevant government, non-governmental and

academic institutions in the region.

• Resources must be mobilized for the implementation of the provisions of the

instruments.

It was recommended that mechanisms be identified to facilitate the mobilization of

resources. Various sources were identified, including the private sector, government,

and bilateral and international co-operation. It was recommended that agencies such

as the Global Environment Facility (GEF) be consulted for possible funding. It was
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also agreed that there was a need to strengthen the SADC Co-ordination Committee

on Biological Diversity in Malawi.

The workshop examined the implications of the various instruments and the status of

implementation. Participants agreed that none of the member states had a

comprehensive policy and legislative framework which adequately responded to the

international instruments.

The following recommendations were made:

• Develop policies to facilitate the implementation of various instruments.

• Formulate policies to address bio-piracy, access regimes, seed production and

distribution, farmers’ rights, indigenous knowledge and benefit-sharing.

• Initiate a regional process to share developments of these policies so as to avoid

duplication and minimize cost.

• Speed up the establishment of a clearing house mechanism that would ease the

implementation of various instruments.

• In relation to TRIPS, the meeting strongly recommended the OAU framework

legislation on sui generis be adopted and used as a basis for national legislation.

Advocating for this legislation should however be done at the sub-regional level.

The issue of trade and the environment was discussed in detail. The workshop

emphasized the need to formulate a regional mechanism to establish a common position.

As a way of monitoring progress towards implementing environmental instruments,

an assessment was made on a number of priority issues. The table opposite summarizes

the results of this assessment.
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Summary of country progress reports

Issues BOT MW NAM MOZ Z M ZW SW

NBSAP 3 3 4 4 4 3 4

Establishment of thematic focal

points/co-ordination 4 4 4 3 4 4

BASAP 3 3 3 3 4 4

C H M 2 4 4 3 1 1 3

Policy harmonization 1 3 3 3 2 2

Resource mobilization (GEF) 3 3 3 3 2 3

Institutional framework 2 4 4 3 4 2

Access legislation 3 3 3 3 3 3 1

Bio-safety regulations 2 3 4 3 4 2

Benefit-sharing mechanisms and

frameworks 1 2 3 3 3 1 2

Adoption of OAU Model Legislation

to protect community and farmers’

rights, innovations and knowledge 1 4 3 1 1 1 2

Transboundary movement of

biodiversity policy 3 1 3 3 1 3

Tourism initiatives 2 2 3 3 3 3

Dry and sub-humid lands – case

studies 2 3 3 3 3 3 1

Key:
(1) Not yet started; (2) Initiated; (3) In progress; (4) Completed

Note: BOT : Botswana

MW : Malawi

NAM : Namibia

MOZ : Mozambique

ZM : Zambia

ZW : Zimbabwe

SW : Swaziland
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The workshop also discussed the issue of rights and legislation with regard to

biodiversity conservation and utilization. Legislation aimed at protecting the rights of

local farmers, breeders and traditional healers was debated.

Although most countries in the region recognize the need to enforce and regulate

various rights over natural resources and knowledge, very little has been done to

give these rights a legal backing.

The workshop recommended that a pilot test mechanism be put in place to translate

these rights into action.

One of the instruments debated was the IUPGRFA:

• Because the instrument addresses issues of access, the meeting recommended

that members formulate and establish broad national frameworks responsible for

policy rationalization and harmonization in conformity with international

instruments. These frameworks could be linked at the sub-regional level. The

SADC Sub-Regional Biodiversity Focal Point in Malawi could facilitate this.

• OAU Model Legislation should be adopted and used as a basis for drafting

national legislation in conformity with international instruments. The SADC Plant

Genetic Resources Centre (SPGRC) could facilitate the process.

• Pilot projects of the OAU Model Legislation should be initiated in one or several

countries. Possible countries in which this could take place are Malawi, Zambia

and Zimbabwe.

• Clearing house mechanisms should be established in each country to enable

information exchange, packaging and dissemination.

• Members should initiate the establishment of an inventory of the human resource

capacity of the region in implementing international environmental instruments.

Possible institutions to lead the process are: IUCN-ROSA, SARDC-EMERCA

and SADC-ELMS.

• The recently concluded Bio-safety Protocol should be debated at the national

level and an action plan set up.

To implement these recommendations, the workshop decided a regional committee

needed to be established. Participants went on to formulate an action plan for the

implementation of the international instruments. The plan is presented opposite:
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CBD framework action plan

Possible areas to be addressed Proposed action Year Institution

Policies and strategies

Biodiversity Strategy Action Plan (BSAP) Translate the plan to target audiences (policy makers, researchers, M MET

donors, communities)

Facilitate the formulation of projects and programmes on the basis 1999-2002 M MET

of the strategy

Articulate the strategy in the framework of the New Environment M MET

Management Bill

Policy on farmers’ rights, IKS, benefit-sharing. Initiate debate and draft legislation and definition of concepts 2000-2001 DR, SS, NGOS

Policy on access to PGR at local, national, Define access regimes on biodiversity and benefit-sharing 2000-2002 Govt, NGOs

sub-regional and international levels mechanisms

Policy on bio-piracy Develop monitoring mechanisms on bio-piracy Govt,

Commission study on possible policy framework on bio-piracy MMET, relevant

institutions

Strategies on in-situ and ex-situ conservation Formulate national strategies and policies on ex-situ, in-situ and 2000-2001 MMET, relevant

on-farm conservation institutions

Seed policy Review and revise seed policy and legislation to protect 1999-2000 DR, SS, relevant

marginalized farmers against corporate exploitation institutions
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Trade-related aspects of Intellectual Property Rights
(TRIPS)

The TRIPS Agreement is one of the three framework agreements that constitute the

WTO Agreement, the other two being the General Agreement on Trade in Services

(GATS) and the General Agreement on Tariffs and Trade (GATT, 1994). TRIPS is

unique in that it imposes on governments rigid obligations to pursue specific, similar

policies at national levels.

The Agreement requires all WTO members to adopt minimum standards of protection

of intellectual property rights, including copyright, trademarks, geographical

indications, industrial designs, patents, layout designs of integrated circuits,

undisclosed information and test data. It obliges governments to take positive action

to protect intellectual property rights (enforcement provisions).

Two elements are necessary to implement TRIPS. These are:

• the initiation of a process to bring intellectual property legislation in line with

TRIPS

• the establishment of a substantive framework process to ensure that ultimately

the countries benefit from membership of the agreement

The first aspect is technical, because the frameworks within which to set IPR standards

have already been prescribed by the Agreement. There is not much room to do anything

but comply. For developing countries, the TRIPS Agreement enters into force in the

year 2000 (2006 for least developed countries). However, there are certain provisions

of the Agreement which have been effective for all WTO members as from January

1996. These include the most favoured nation and national treatment and protection

for pharmaceutical and agricultural chemical products.

The establishment of a substantive framework is crucial since it is through such a

yardstick that an assessment of the costs and benefits of membership of the TRIPS

Agreement can be made. In other words, it is vital to go beyond the stage of mere

compliance with an international instrument.

It should be mentioned nonetheless, that while progress in implementation of TRIPS

is not yet significant, various measures have been initiated and strategies adopted to

fulfil the countries’ obligations under the Agreement, and also to explore opportunities

for utilizing intellectual property to contribute to economic, social and cultural

development.
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There is scope for limited choice in areas where the Agreement is either vague or

offers different options for IPR protection. This is the case with regard to the protection

of plant varieties, where members are obliged to use patents, an effective sui generis

system or both (Articles 27.3(b).

A number of questions need to be addressed before this provision can be implemented,

e.g., whether plant varieties should be patented, which rights can be granted to

breeders and farmers with regard to seed use, compulsory licensing, recognition of

rights of traditional farmers, and whether or not to follow the UPOV convention. The

region has only just begun dealing with these issues and any future policy or national

legislation will likely evolve from the work of the relevant research bodies, government

departments and community institutions.

TRIPS framework action plan

(see table on page 186)

Global Plan of Action (GPA) on plant genetic resources

Objectives and strategies
The aims and strategies of the GPA were formulated to guide international co-operation

on Plant Genetic Resources for Food and Agriculture (PGRFA) based on stated aims

and principles. These are drawn from other international agreements. The main aims

of the GPA are:

• to ensure the conservation of agro-biodiversity for food and agriculture as a

basis for food security

• to promote sustainable utilization and equitable sharing of benefits arising from

the use of PGR for food and agriculture, recognizing the desirability of sharing

benefits arising from the use of traditional knowledge, innovations and practices

• to confirm the needs and individual rights of farmers and where recognized by

national law, to allow them non-discriminatory access to germ-plasm, information,

technologies, financial resources and research and marketing systems necessary

for them to continue to manage and improve genetic resources

• to strengthen national, regional and international programmes, including training

and education for the conservation and sustainable utilization of PGRFA and to

enhance institutional capacity
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TRIPS framework action plan

Possible areas to be addressed Proposed action Year Institution

1) Policies and Strategies

Sui generis legislation Advocate for the adoption of the draft report on sui generis 2000-2001

legislation

Commission further studies on legislation i.e. the advantages and 2000-2002

disadvantages of UPOV membership

Lobby for policy options that support community initiatives

b) TRIPS Define clear position on TRIPS, Article 27.3(b) 2000 Govt, NGOs

2) Public awareness Undertake public awareness campaigns on the objectives and 2000 NGOs

possible implications of TRIPS on CBD

Update stakeholders on the development of legislation related to Govt, NGOs

TRIPS and seek inputs

3) Priority programmes and projects Identify priority/programmes and projects 2000-2002 Commissioned consultants

Stakeholder participation Draw up inventory of possible stakeholders and potential input 2000-2001 Co-ordinating consultancy

Resource mobilization Draw up inventory of possible sources of funding for CBD, 2000 Co-ordinating body

WTO/TRIPS issues

Biotechnology Research

Institute, NGOs, RCZ,

relevant institutions, MMET,

MLA, ICTLPA, Govt, NGOs,

Ministry of Justice, Legal

and Parliamentary Affairs.
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The GPA addresses four main areas in an integrated approach.
These are:
In-situ conservation and development:

• surveying and making an inventory of PGRFA

• supporting on-farm management and improvement of PGRFA

• assisting farmers in disaster situations

• promoting in-situ conservation of wild crop relatives

Ex-situ conservation:

• sustaining existing ex-situ collections

• regenerating threatened ex-situ accessions

• supporting planned and targeted collection of PGRFA

• expanding ex-situ conservation

Utilization of PGR:

• expanding the characterization and evaluation of PGR

• promoting sustainable agriculture through diversification of crop production

• promoting development and commercialization of under-utilized crops

• supporting seed production and distribution

• developing new markets for local varieties

Institutions and capacity building:

• building strong national programmes

• promoting networks for PGRFA

• developing and monitoring early warning systems for loss of PGRFA

• expanding and improving education and training

• promoting public awareness of the value of PGRFA

Key elements of the GPA
The key elements of the GPA are:

• farmers’ rights

• indigenous and local communities

• benefit-sharing

• access

GPA framework action plan

(see table opposite)
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GPA framework action plan

Possible areas to be addressed Proposed action Year Institution

Policies and strategies Define Zimbabwe’s strategy for international co-operation on plant 2000 Ministry of Agriculture, FAO,

genetic resources for food and agriculture by commissioning study other relevant IARCs and NGOs

Harmonize policies and strategies with other instruments (CBD, 2000-2002 Govt, NGOs, donors, private

IUPGRFA, WTO/TRIPS, CTE) sector

Public awareness Translate GPA into national plan of action 2000 CTDT

Undertake public awareness campaigns on GPA 2000-2002 NGOs & relevant Govt

departments

Priority programmes and projects Define priority programmes and projects 1999-2002 Govt, NGOs

Stakeholder participation Undertake stakeholder analysis at national, regional and global levels 2000 FAO Regional Office in

Define roles and possible responsibilities in implementing the GPA 2000 collaboration with national

Undertake capacity building activities to enhance participation 2000-2002 stakeholders

Establish effective linkages with IARCs and global networking 2000-2002 Relevant competent institutions

Resource mobilization Undertake inventory on possible sources of funding 2000-2001 NGOs and FAO

Establish fund proposal development 2000-2002

1) Institutional framework Define implementation process for national and global mechanisms 2000-2001 Ministry of Agriculture, relevant

Strengthen local institutions institutions with the assistance

of FAO

2) Monitoring and evaluation Define monitoring and evaluation systems 2000-2001 Implementing institutions
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International Undertaking on Plant Genetic Resources for
Food and Agriculture (IUPGRFA)

While there has been increasing work in the field of environmental economics in

recent years, much of it is of limited use to a study of plant genetic resources for food

and agriculture. This is partly because the discussions have tended to concentrate on

questions such as how conservation can benefit tourism and contribute to climate

stabilization and wider ecosystem stability. Such issues have little relevance to the

value of plant genetic resources for food and agriculture, the conservation from

traditional agriculture to more specialized modes of agricultural production. From the

point of view of an individual farmer, a community, or even a country, such conservation

may be economically advantageous. From a global perspective, however, the aggregate

effect of much conservation is undesirable, because it leads to critical levels of loss of

the world’s biodiversity. There is often a divergence between the immediate interests

of individuals and of local communities, and those of the global community. Whereas

the Convention on Biological Diversity (CBD) covers all aspects of biodiversity, the

IUPGRFA deals with genetic resources, that is the germ-plasm of domestic organisms

and their closer non-domesticated relatives.

This undertaking is being revised by developed and developing nations under the

auspices of FAO. It aims to promote the conservation and sustainable use of PGRFA

for future food security, and fair and equitable sharing of the benefits arising from

their use. The IUPGRFA seeks to establish and implement a system of access to

genetic resources based on the prior informed consent of the country of origin and

the protection of Farmers’ Rights

The general international co-operation entails that each party shall as appropriate:

• integrate into its programme activities, the conservation, exploration, collection,

characterization, evaluation and documentation of PGRFA and their sustainable

use

• co-operate with other parties directly or through relevant international

organizations in the conservation and sustainable use of PGRFA

• enhance international activities to promote the management of PGRFA

• maintain and strengthen institutional arrangements provided for in the appropriate

articles

• strengthen or establish funding mechanisms to finance activities related to the

conservation and sustainable use of PGRFA
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The regional countries are expected to sign the undertaking when the negotiations

are concluded, however, it is important at this stage to facilitate the understanding of

the instruments by relevant stakeholders in the region for purposes of implementation.

IUPGRFA framework action plan

Possible areas to Proposed action Time- Responsible

be addressed frame institution

year

Policies and Instrument still under negotiation and 1999 All relevant

strategies detailed auctioning will depend on the stakeholders

outcome of the negotiations

Research and Define aspects related to farmers’ rights 2000

awareness creation Assess impact of IPR and patents on

PGR at community level

Strengthen community initiatives on

biodiversity conservation and

sustainable use.

Bio-safety and biotechnology

Agricultural biodiversity has been developed, managed and used by farmers and

indigenous communities over thousands of years. However, the spread of industrial

agricultural systems and the globalization of markets, tastes and cultures have led to

its erosion. This biodiversity has also come under threat from a number of agreements

and regulatory frameworks negotiated in various international fora. It is now further

threatened by the spread of novel transgenic species, seeds and breeds developed

through biotechnology.

Modern agricultural biotechnology is being used to produce varieties of plants, breeds,

animals and fish species that contain the genes of other species. These genetically

modified organisms (GMOs) not only pose potential bio-safety risks but are also the

driving force behind technological change in the food system.

It is in this context that negotiations are being held in a bid to establish a bio-safety

protocol that will minimize the dangers associated with the new technologies. Zimbabwe

has now drafted bio-safety regulations, which should soon become legislation. The

regulations afford protection to individuals, the community and the environment by

minimizing potential hazards associated with new applications of DNA and by
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facilitating the beneficial utilization of biotechnology. All institutions carrying out

work involving GMOs or their products must be registered with the Bio-Safety Board.

This board advises the Research Council of Zimbabwe on all aspects concerning the

development, production, use, application and release of GMOs. It ensures that all

activities connected to the development, production, use, application and release of

GMOs are performed in accordance with the regulations.

Another Zimbabwean initiative, the Biodiversity, Modern Bio-technology and

Networking Initiative, is more concerned with the release of GMOs in the environment.

Awareness-raising campaigns should be held on the need to protect our environment

against some of these untested technologies.
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